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Introducing the NEW
Rebuilt with you in mind

Built for lawyers,
 backed by LAWPRO

We know your business 
Give us a second look

Efficiency

Simplicity

TitlePLUS Legal Counsel Fee

Expertise you can count on

Excellent protection for your clients

What you’ve always wanted

• Integrated with the Unity and RealtiWeb platforms
• An intuitive website and application
• TitlePLUS Legal Counsel Fee to recognize your work
• Easier, faster underwriting and one-step issuance
• Separate policies for owners and lenders
• Most policies automatically include legal service coverage
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THE VERDICT IS IN 
The NEW TitlePLUS is better than before 

The new TitlePLUS® is fast and easy-to-use. It’s a one-stop shop to purchasing title 
insurance  that busy legal professionals expect. Within minutes, you can complete an 
easy online application and receive a user-friendly title insurance policy that automatically 
includes legal service coverage.

Backed by LAWPRO®, TitlePLUS is the only Canadian-owned title insurance provider 
that puts lawyers first. We understand that lawyers are a critical part of the real estate 
transaction, and we are committed to offering a service that values lawyers’ expertise.

From instant quotes to streamlined underwriting to simplified sign-up, all our 
enhancements are designed with lawyers at the forefront. And, when real estate 
transactions are more complex, our team of specialists are available to make sure your 
clients get the solutions they need.

BETTER TECHNOLOGY 
• Integrated with the Unity and RealtiWeb platforms
• A modern application process that’s easier to use 
• No more entering common title matters 
• More information at your fingertips so you can finish faster
• Complete your commercial application in Ontario online  

CLEARER WORDING. SEPARATE POLICIES 
• Separate owner and lender policies to provide ease of use and clarity
• Simplified language so your clients understand what they are getting
• Modern format and clearer layout
• Most policies automatically include legal service coverage 

UNDERWRITING TO EASE YOUR BUSINESS 
• Auto-generated underwriting removes the guess work
• Searching efficiencies save time
• Simplified policy issuance process
• Coming soon: insure more than one mortgage or multiple properties for the same transaction  

in one application 

DESIGNED TO PUT YOU FIRST 
• TitlePLUS Legal Counsel Fee to recognize your work
• Easy sign-up and instant quotes
• Expert guidance when you need it

250 Yonge Street, Suite 3101, P.O. Box 3 Toronto, ON M5B 2L7
Underwritten by Lawyers’ Professional Indemnity Company. ® LAWPRO and TitlePLUS are registered trademarks and the TitlePLUS logo is a trademark of Lawyers’ 
Professional Indemnity Company; other trademarks are the property of their respective owners. © 2022 Lawyers’ Professional Indemnity Company (LAWPRO).

titleplus@lawpro.ca

1-800-410-1013
416-598-5899

Contact us for a free demo
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REAL ESTATE CLAIMS FACT SHEET

Do not give your Teraview password to anyone
Your Teraview PIN is only valid for your transactions. As tempting as it may be in a busy 
real estate practice to let the clerk register instruments requiring a lawyer’s electronic 
signature…just don’t.

RISK MANAGEMENT TIPS

Meet clients in person at least once
Meet with the client in person to review the transaction and understand client 
instructions, particularly with respect to the client’s intended uses of the property. Not 
every matter is straightforward, and you don’t want to have to address a problem that 
was only noticed the day of closing, or never noticed at all.

Document your conversations with and instructions from the client
This is the best defence against a malpractice claim. Clients may only be involved in one 
or two real estate transactions in their lifetime and will remember the details, while the 
lawyer who sees countless transactions will likely have little specific recollection of one 
matter. Keep notes of your conversations and document discussions and your actions in a 
detailed reporting letter to the client.

Remember, the lender is also your client in most residential transactions
The lender is also your client and is owed a duty of care. Provide any information to the 
lender that is material to the lender’s decision to advance funds under the mortgage. 
Lending clients can sue lawyers for failing to disclose all relevant information they knew 
or ought to have known.

# 2 claims area by cost  
- average total cost $21.5 million per year

# 2 claims area by count 
- average 632 claims per year

Review the title insurance policy with your client
You should have a solid understanding of the title insurance policy and be able to explain 
standard coverages, exclusions and property-specific exceptions. It is also important to 
have a detailed understanding of the client’s planned use of the property to ensure the 
coverage obtained applies to those uses.

$34,000 average cost
per claim 
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Communication - 41%
• Failing to inform a client about restrictions on land use 

contained in a subdivision agreement
• Failing to review the survey and to discuss the risks or 

problems it reveals with the client
• Not inquiring about or following through on the 

client’s intentions for future use of the property. For 
example, not doing the necessary zoning searches or 
getting title insurance with a future use endorsement. 
The client may intend to build a swimming pool, but 
sewers or utility easements may make this impossible. 
Zoning may not permit a home-based business or 
multiple dwelling units

• Failing to ensure that the condominium unit shown on 
the plan meets the client’s expectations (e.g., whether 
it overlooks a lake or a parking lot) 

Inadequate investigation - 29%
• Misreading (or not reading) a survey, search, or 

reference plan
• Failing to review a condo status certificate and bring 

deficiencies to the client’s attention
• On a condominium purchase, failing to ensure that the 

parking space and locker specified in the agreement 
of purchase and sale are actually for sale and that the 
legal description of both units is correct 

Errors of law - 7%
• Failing to fully understand or properly apply the part-

lot control provisions of the Planning Act
• Not being sufficiently aware that different types 

of searches are required depending on the type of 
property being purchased (e.g., single unit vs. multi-
unit, commercial vs. residential) 

Clerical and delegation - 7%
• Not meeting with the client. Delegating the entire file/

transaction to a law clerk
• Failing to review the statement of adjustments for 

clerical errors 

COMMON MALPRACTICE ERRORS

Conflict of interest - 5%

Fraud - 5%

Other - 6%

*All claim figures from 2008-2018. All cost figures are incurred costs as of April 2019

©2020 Lawyers’ Professional Indemnity Company. LAWPRO is a registered trademark of Lawyers’ Professional Indemnity Company. All rights reserved. This publication 
includes techniques which are designed to minimize the likelihood of being sued for professional liability. The material presented does not establish, report, or create 
the standard of care for lawyers. The material is not a complete analysis of any of the topics covered, and readers should conduct their own appropriate legal research.

5%
7% 7%

29%
5%

6%

41%

Visit practicepro.ca for resources including 
LAWPRO Magazine articles, checklists, 

precedents, practice aids and more

Be aware of frauds involving deposit 
cheques and fund diversion emails. Visit 
practicepro.ca/fraud and AvoidaClaim.

com for more information on fraud 
prevention

We can provide knowledgeable speakers 
who can address claims prevention topics. 

Email practicepro@lawpro.ca
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“Zombie” transfers can come back  
to haunt you 
Mahwash Khan, Communications Counsel, LAWPRO 

The bottom line: A dead person cannot convey an interest in land 

A “zombie” deed/transfer refers to a land transfer registered after the death of the transferor as if the 
transferor is still alive. There has been much debate around the use of “zombie” deeds – a recent case 
attempts to put the debate to rest. 

A recent case 
A wife and husband held joint ownership of the matrimonial home. The wife, unknown to her husband, 
sought to sever the joint tenancy so that her children from an earlier marriage inherited her 50% 
interest in the matrimonial home. She met privately with her lawyer and signed the Acknowledgment 
and Direction with clear intentions and instructions to register the severance without delay. However, 
through inadvertence (the documents were misplaced), the lawyer failed to register the transfer until 
after her death. The husband sought a declaration that he held 100% of the ownership. By the time this 
case came before the court, the home had been sold to third parties. 

The judge in this case confirmed that it is the “delivery” and not the actual “registration” of the 
deed/transfer that determines if a joint tenancy has been severed. Evidence of delivery is that the party 
whose transfer it is, must by words or conduct, expressly or impliedly acknowledge their intention to 
immediately and unconditionally be bound by the terms set out in the transfer/deed. In this case, the 
client “fully and unconditionally relinquished control of the documents to sever the joint tenancy and 
trusted that the lawyer would immediately register the severance documents.” 

It was decided that the tenancy was severed and the husband and wife’s estate each were entitled to 
50% of the proceeds of sale. 

However, the judge stated the “zombie” transfer was problematic as it contained false law statements 
concerning the transferor’s martial status and age as if she were alive, in order that the transfer be 
accepted for registration by the Land Registry Office. The date of death was also changed in order to 
effect the registration. The judge stated that Ontario’s land registration system relies on the expectation 
of honesty, integrity and accuracy of lawyers’ law statements. Lawyers that are knowingly holding on to 
“zombie” deeds to register after the transferor’s death will find themselves unable to register those 
deeds and without recourse to the courts. 
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Risk management lessons: 
• Register deeds/transfers as soon as possible after you receive them, once all requirements are 

satisfied 
• Do not hold on to “zombie” deeds/transfers to register after the transferor’s death – these are 

not valid for registration in Ontario and will be rejected by the Land Registry Office, or are at risk 
of deregistration. Simply put, a dead person cannot convey an interest in land 

• If you have a “zombie” deed, the proper course of action is to bring an application in the 
Superior Court of Ontario requesting a certificate of pending litigation and a declaration of an 
interest in land and for a vesting order under s.100 of the Courts of Justice Act, setting out all the 
material facts in support of the application 

• Do not make inaccurate law statements at the time of registration – this will result in the 
registration being invalid 

• A person can unilaterally sever a joint tenancy upon the execution of a transfer in land; 
however, it must be done before the person dies and cannot be done in a will or testamentary 
disposition 

• It is improper to use “zombie” deeds to help clients avoid probate taxes and fees 
• Finally, the importance of taking contemporaneous notes when meeting clients is highlighted in 

this case – the judge accepted the lawyer’s notes were necessary and reliable evidence to 
support his argument 
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Common HST Errors in Real Estate 
Transactions 
Shawn Erker – Writer & Content Manager, LAWPRO1 

Determining HST-applicability to real estate transactions can be more complicated than many lawyers 

assume. What’s more, a lack of clarity and errors can often lead to substantial unforeseen costs for 

clients. This is a dangerous combination from a claims perspective. 

This paper will discuss the common categories of HST errors and provide tips on how to avoid such 

errors and flag potential HST problems. This paper does not provide an exhaustive guide to dealing with 

HST in specific scenarios, and lawyers should make separate determinations as to HST applicability for 

each transaction they handle. 

When does HST apply to Real Estate Transactions? 

In Ontario a 13% HST surcharge applies to all real estate transactions—unless the transaction is exempt. 

The default position under the Excise Tax Act is that HST will be added to the cost of the transaction, and 

lawyers should consider this the presumptive result unless they can definitively show that the 

transaction in question qualifies as an “exempt supply”.2   

The most common category of “exempt” real estate transactions are residential resales: sales of “used” 

primary residences from one individual to another. However, there are many exceptions, and exceptions 

to the exceptions, and exceptions to the exceptions to the exceptions, that can impact whether a 

specific transaction qualifies. 

How is HST collected and paid on real estate transactions? 

Generally, collection of HST and remittance to the CRA is the responsibility of the vendor. If a non-

exempt transaction takes place, and absent facts that shift the burden of HST remittance to the 

purchaser (discussed below), the CRA will deem the HST to have been collected by the vendor—

regardless of whether HST was, in fact, paid. The vendor will be obligated to immediately pay the HST 

owing to the CRA—such amounts often constituting five-figures or more when dealing with real 

property. 

Typically, although the vendor is burdened by the CRA with remitting any HST owing on the transaction, 

it is de facto paid by the purchaser as an amount owing from the purchaser to the vendor and 

considered on top of the purchase price. For example, the Ontario Real Estate Association (OREA) 

Standard Form “Agreement of Purchase and Sale” (APS) includes a clause stating that “if” HST is owing 

1 I wish to acknowledge the assistance of Simona Ristic, Student-at-Law, who undertook research for this paper. 
The opinions expressed herein are those of the author and do not represent the position of Lawyers’ Professional 
Indemnity Company, the TitlePLUS Department or any other entity, except where expressly stated. The material 
presented does not establish, report or create the standard of care for lawyers. 
2 Exempt supplies are set out in Schedule V of the Excise Tax Act (ETA). 
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on the transaction, it is owing from the purchaser to the vendor “in addition to” the purchase price. Of 

course, this standard clause can be altered by the parties to make any HST owing “included in” the 

purchase price, for various reasons. 

However, there are situations where the vendor is relieved from the obligation to collect and remit HST 

owing on the transaction, and instead it is the purchaser’s responsibility to make payment.3 The most 

common of these situations is where the purchaser is an HST registrant with an HST account number. 

HST registrants are commercial suppliers of goods and services. Registration is required for any person 

with supply in excess of $30,000 annually.  

If the purchaser is a registrant, the purchaser must self-assess for any HST owing on the transaction and 

file such assessment with the CRA. When the purchaser is tasked with self-assessing, the vendor must 

not collect and remit HST, or else the parties may end up double paying. 

When an HST registrant self-assesses, they are often able to offset much of the HST owing on the 

transaction by claiming “Input Tax Credits”, shifting the cost of HST to the “second-order purchasers” of 

the registrant’s supply. (This reflects a policy that tax should only be collected “once” for each new 

“product or service,” so the supply chain isn’t taxed until the “final product or service,” so to speak.) 

Generally, the APS states that “if” HST does not apply, the vendor will provide to the purchaser a 

warranty or assurance to that effect. However, should the CRA determine that HST does, in fact, apply, 

the amounts will be owing regardless of the agreement and any such assurances by the vendor. 

Why are HST errors such a problem? 

Nobody wants to pay the HST on a transaction, yet many parties will neglect to discuss or negotiate HST 

before an APS is signed. This can create an unpleasant surprise just prior to closing when the parties 

finally turn their mind to it; or, even worse, after closing when the CRA comes knocking. 

Remember that lawyers have a responsibility to advise on the HST implications of any transaction unless 

they have explicitly excluded it from their retainer and advised their client to receive advice elsewhere. 

Even a global exclusion in the retainer that the lawyer is not giving “tax advice” can be contradicted by 

actions taken over the course of the transaction, such as drafting documents pertaining to HST 

indemnities, certificates, registration, or other HST related matters. Lawyers should be certain they 

understand and have advised their client on the HST implications of the transaction, or explicitly inform 

their client that they are not advising on HST, remind their client that they should get outside advice 

anytime HST matters arise during the transaction, and document every statement made to such effect. 

From a claims perspective, the biggest problems with HST mistakes is that the CRA will demand payment 

immediately (generally from the vendor), regardless of who owes what under the sale contract. This 

means minor errors or disagreements can have major costs associated with them as a large HST 

payment must go out the door immediately, creating interest costs and lost opportunity costs.  

Consider the example of the CRA demanding an unexpected payment from the vendor for HST that was 

owing and not paid. Even if a vendor’s lawyer “covered their bases” and drafted the agreement such 

that the purchaser must indemnify the vendor for any “surprise” amounts owing to the CRA, the time it 

3 Or, more accurately, the “recipient” of the taxable supply. Discussed in more detail below. 
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takes to collect those amounts after the fact (and potentially argue about who owes what in court) can 

lead to a malpractice claim or a potential claim and repair costs, even if the vendor will likely be made 

whole down the road. 

Common Categories of HST Errors in Real Estate Transactions 

Mistakes when determining whether HST applies to a given transaction often fall into one of two 

categories: 

1. Failing to confirm the purchaser’s HST registration status; or

2. Mistakenly assuming HST does not apply to a given transaction.

These errors can be made by lawyers for either the purchaser or the vendor and claims consequences 

can result for lawyers on either side of the transaction. 

Confirming the recipient’s HST registration status 

One common claim scenario we see at LAWPRO involves a vendor’s lawyer being provided with an HST 

registration number by the purchasing party, closing the transaction without collecting HST, and then 

later being assessed for the outstanding HST by the CRA because the recipient/purchaser was not, in 

fact, registered with the CRA. 

This can be caused by the purchaser mistakenly believing they were registered, providing an incorrect 

HST number due to confusion or clerical error, the registration had been cancelled or voided before 

closing the transaction, or any other reason. 

Anecdotally, we have seen multiple claims at LAWPRO that involve purchasers providing incorrect HST 

numbers mistakenly, not out of bad faith, because they confused a corporate registration or payroll 

number with the correct HST number, have an old number that is no longer valid, or obtained an HST 

number for the purposes of the transaction but the registration has not been finalized for whatever 

reason. In all these circumstances, the vendor is liable for the full amount and must pay it to the CRA 

and then seek reimbursement from the purchaser. Regardless of the error and who made it, the HST 

owing will become the responsibility of the vendor. 

These errors may not be easily rectified. HST registration can only be effected retroactively up to 30 

days after the transaction unless registration was mandatory for the purchaser (that being purchasers 

supplying more than $30,000 in goods and services). Since the vendor usually does not know there has 

been a problem until they are assessed by the CRA (which is generally much more than 30 days after the 

transaction closes), HST registration errors can usually not be fixed on the purchaser’s end, and the 

vendor must pay the amount owing. While the vendor can often seek reimbursement from the 

purchaser, such actions may incur additional costs for the client, leading to a potential malpractice 

claim. 

Lawyers for both purchaser and vender should always conduct an online search with the CRA to ensure 

that the purchaser’s HST number is valid and the purchaser is registered with the CRA. A written record 

of this search should be kept with the file documentation. 
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To complete the search online, you will need the HST number provided by the purchaser along with the 

corresponding business name. To confirm whether the purchaser is currently registered, use today’s 

date as the transaction date.4 

Two example potential claims may help illustrate the importance of properly documenting and 

protecting oneself on the question of HST registration. In one potential claim, the lawyer called the CRA 

and requested a confirmation over the phone that the purchaser was, indeed, properly registered. The 

CRA agent allegedly provided such a confirmation, but the lawyer took no documented record or 

evidence of the conversation. Later, it was found that the purchaser was not, in fact, properly 

registered. While the lawyer in that case may have had a defence against any malpractice claim, proving 

that they took the necessary steps may have been difficult. 

In another potential claim a lawyer instructed their clerk to check the HST registration of the purchaser. 

The clerk did so and documented the result, but failed to note that the search stated that the purchaser 

was not registered. The lawyer did not check the clerk’s work until after the transaction had closed and 

it was too late to rectify the situation. 

In these scenarios, simply running an online check with the CRA as to the HST registration status of the 

recipient will provide assurances as to whether additional steps are needed in order to avoid unforeseen 

HST liability falling on the vendor, but remember to document your search by printing the results and 

adding it to your file. 

Types of transactions (and their potential HST implications) 

The following is a non-exhaustive list of common types of real estate transactions and the HST 

implications of consequential facts. 

Residential properties 

Sales of residential homes that have been previously lived in and have not been substantially renovated 

by the vendor are generally exempt from HST. Since HST is typically applied to the sale of new goods or 

services, residential homes are generally not taxed after the initial sale by the builder. 

This means, however, that newly built homes, as well as homes that have been substantially rebuilt, will 

generally be subject to HST when initially sold. 

Certain types of residential homes may lose their exemptions, such as the four listed below. 

1. Renovated homes

Resale homes that have been “substantially renovated” by the vendor are generally not exempt from 

HST when sold. “Substantially renovated” means that all or substantially all of the building that existed 

immediately before the renovation or alteration has been removed or replaced. 

The CRA generally interprets “all or substantially all” to mean at least 90%. However, this is merely a 

guideline. While there is no proscribed method of calculating what constitutes “90%”, one typical 

4 The online HST registration search can be done at https://www.businessregistration-
inscriptionentreprise.gc.ca/ebci/brom/registry/pub/reg_01_Ld.action 
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method is comparing the square footage of habitable floor space renovated compared to the total 

habitable floor space of the building. 

2. Rental properties and AirBnbs

Rental properties used for long-term rentals (generally a period of 60 days or more) are usually exempt 

from HST on resale (absent substantial renovations or other facts that void the exemption). However, 

properties used for short-term rentals (rental periods of fewer than 60 days), such as AirBnb properties, 

do not qualify for such an exemption. Properties are generally considered short-term rental properties if 

90% or more of the rentals are for fewer than 60 days. 

Properties with a primary use of short-term rental (such as AirBnb or vacation properties included in a 

rental pool) are therefore considered commercial in nature and taxable when sold. “Primary” use is 

determined by majority use, so HST would apply if more than 50% of a property’s use is for short-term 

rentals or other commercial purposes. Properties that are used as a primary residence for more than 

50% of the time, even if rented on a short-term basis for less than 50% of the time, will generally still not 

be taxable. 

3. HST rebates for new residential properties

New residential homes to be used as primary residences or long-term rental units will usually qualify for 

HST rebates that can reimburse the purchaser for a portion (sometimes substantial portion) of the HST 

paid on the property. It is a common practice for builders to therefore include HST in the purchase price 

of a new home, on the condition that the buyer’s HST rebate be assigned to the builder.  

Although the purchase of a long-term rental unit may also qualify for an HST rebate, such rebates 

cannot be assigned to the builder, and the recipient must therefore pay the full HST amount owing at 

the time of closing and be reimbursed through the rebate at a later date. 

Lawyers should take care when structuring transactions involving a potential HST rebate, as the CRA 

may deny rebates if the transaction does not strictly qualify. For example, buyers of a new primary 

residence that would otherwise qualify for a rebate may lose that qualification if they use a corporate 

body to take legal ownership of the property, even if title is later transferred to the individuals seeking 

the rebate. The recipient (that being the person obligated to pay the consideration through the 

agreement) must be an individual and that same individual (or one of their family members) must then 

take possession of the property as a primary residence in order to qualify. This can cause problems for a 

builder that takes assignment of the buyer’s HST rebate, only to find that the transaction didn’t qualify 

because of a structural choice. 

4. House flipping and investment properties

Land used in the furtherance of an “adventure in the nature of trade” is generally considered 

commercial in nature and not exempt from HST. The most common example of this is “house flipping.” 

While “substantial renovations” before resale will void an HST exemption regardless of the owner’s 

intent, unaltered residences can still be subject to HST at resale if the vendor did not use the home as a 

primary residence and purchased it for the primary purpose of reselling it at a profit. 
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Vacant Land, Farmland, and subdivisions 

Sales of vacant land by individuals that has been kept for personal use is generally exempt from HST. 

However, distinguishing between vacant land for personal use and farmland (or other commercial 

purposes) can sometimes be a complicated matter.  

1. Farmland

When selling farmland that contains a residence, CRA views the sale as two separate supplies of 

property. One exempt and the other taxable. An allocation of value between the two “properties” must 

be obtained in order to determine the amount of HST payable. This can be done by way of valuation or 

appraisal. 

The CRA refers to a “residential complex” portion of the land as including an amount of land that is 

reasonably necessary for the residential unit's use and enjoyment as a place of residence for 

individuals.5 As a general rule, this is quantified as one half-hectare or less, unless it can be 

demonstrated that lands in excess of one half-hectare are reasonably necessary for the residence’s use 

and enjoyment. 

2. Vacant land

Vacant land put to a personal use (such as land used by the owner for hunting) is generally not taxable. 

However, any commercial actions taken by the vendor, such as licensing lumber or resource rights, or 

renting out a portion of the land, could be seen as transforming the land into a commercial property 

where HST would apply on resale.  

Additionally, vacant land sold by a corporation, rather than an individual, is generally taxable regardless 

of its previous use. 

Lawyers should be careful to inquire as to the complete history of a vendor’s use of apparently “vacant 

land,” in order to confirm whether HST does, in fact, apply. 

3. Subdivided land

Land that has been subdivided into more than two lots is generally not exempt from HST. This includes 

previous subdivisions of the property. 

Therefore, for example, if vacant land or farmland including a residence is subdivided into three or more 

lots, HST will apply to all the properties in question. This would include an unrenovated residential 

resale.  

It is therefore important to inquire as to the subdivision history of the property for an otherwise HST 

exempt transaction. 

Conclusion 

HST errors are common within real estate transactions, and can lead to a large, unforeseen HST bill and 

potential litigation over who will pay that bill. The most common errors we see at LAWPRO usually 

5 Based on GST/HST memoranda 19.5 and 19.2.1 
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involve either a failure to check the purchaser’s HST status, or a failure to properly determine whether 

HST applies to the transaction. The former error is easily avoidable by lawyers for both the vendor and 

purchaser always running an online check with the CRA to confirm HST registration status. 

The latter, however, is a more complicated question and may require additional research on the 

lawyer’s part or assistance from a tax specialist. What’s clear is that lawyers should not presume HST will 

not apply to the transaction, or that the client’s accountant, real estate agent, or anyone else has 

already properly made a determination as to HST applicability. 

If a lawyer intends to restrict their retainer and avoid advising on all tax matters, including HST, this 

should be explicitly conveyed to the client and documented. The lawyer should document additional 

reminders to the client of this limitation to the retainer at any point where the lawyer is asked to draft 

documents or convey information pertaining to HST matters. 

We have set out questions a lawyer should ask themselves about HST when acting on a real estate 

transaction. 
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HST Now Applies To All Assignments Of 
New Home / New Condominium Contracts 
(i.e. flipping) 
 Simon Thang, Barrister and Solicitor; and Alan G. Silverstein, Barrister and Solicitor 

The 2022 Federal Budget introduced two important changes governing the HST on the Assignment of a 
New Home and New Condominium Agreement of Purchase and Sale entered into with a builder (“New 
Home Contract”). 

1) All Assignments Of New Home Contracts Are Now Subject To HST, Without
Exception
This represents an important change, as in the past the question of whether the assignment of a New 
Home Contract attracted HST depended on the intention of the original buyer / assignor when the New 
Home Contract was signed. The result: some assignments were subject to HST, while others were HST-
exempt. 

With this change, all assignments of New Home Contracts are deemed to be a taxable supply subject to 
HST, regardless of the intention of the original buyer / assignor when the New Home Contract was 
signed. 

This new provision of the Excise Tax Act (Section 192.1) applies to assignment agreements entered 
into on or after May 7, 2022. 

2) Original Deposits May Be Exempt From HST Under Proper Conditions
For many years, it was unclear whether the original deposit paid in a New Home Contract was subject to 
HST when that contract is assigned (assuming the assignment itself was subject to HST). For example: 
assume the purchase price in a New Home Contract was $500,000. The deposits paid by the original 
buyer to the builder was $50,000. The original contract is assigned for an “assignment price” of 
$800,000. That price included the reimbursement of the original deposits ($50,000), and a “profit” of 
$300,000. 

The federal government’s position, as stated in HST Info Sheet GI-120 is that the $50,000 deposits 
transferred to the assignee were subject to HST if the assignment was a taxable supply. However, 
according to a Tax Court of Canada case called Casa Blanca Homes, if the assignment was subject to HST, 
the $50,000 in transferred deposits would not have been subject to HST. 

With the second change, HST will only be charged to the extent the assignment price exceeds the 
deposits paid by the original buyer / assignor to the builder in the New Home Contract. HST will not be 
charged on the original deposits paid ($50,000), provided the condition described below is met. 

What does this mean for real estate lawyers acting for assignors and assignees? 
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a) An important condition must be satisfied to keep the original deposit HST-exempt. The Assignment 
Agreement must state, in writing, that part of the “assignment price” “is attributable to the 
reimbursement of a deposit paid under the purchase agreement” [i.e. the New Home Contract]. This 
means relief from exposing the transferred deposits to HST will not be automatic. The fact that the 
assignment price ($800,000) includes the transferred deposits ($50,000) must be clearly indicated in 
writing. Real estate lawyers acting for assignors must ensure that specific wording appears in the 
Assignment Agreement regarding the reimbursement of the original deposits, to ensure they remain 
HST-free. 

b) Extreme caution is needed when dealing with the HST clause in the OREA Assignment of Agreement 
of Purchase and Sale form (Forms 145 and 150). The wording is very similar to the HST clause appearing 
in the standard Agreement of Purchase and Sale (resale home and resale condo). 

In resale residential transactions, the words “included in” are typically inserted above the line, as most 
of those transactions are HST-exempt. 

With these changes to the HST, all Assignments of a New Home / New Condominium Agreement of 
Purchase and Sale with a builder will be subject to HST.  

Therefore, in Assignment Agreements: 

i) assignors must not certify that the assignment is HST-exempt. (By doing so, assignors may be deemed 
to have collected 13/113 of the purchase price as HST under the Excise Tax Act.) 

ii) assignees must be certain the words “included in” are inserted above the line, to ensure the assignor 
pays the HST on the assignment price (as typically is the case). If the words “in addition to” appear 
(making the assignment price exclusive of the HST payable), the assignee (and not the assignor) will be 
responsible for paying the HST on the assignment price which would be an unhappy surprise for the 
assignee. 

This new provision of the Excise Tax Act also took effect on May 7, 2022. 

The bottom line: as all assignments of new home contracts are now taxable, parties and their lawyers 
should carefully reconsider how prior practices on assignments, especially HST-included vs HST-extra, 
are negotiated. 
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New Federal Underused Housing Tax 
Raymond G. Leclair 

When Bill C-8, the Underused Housing Tax Act, received Royal Assent on June 9, 2022, the federal 
government created a new tax on underused (i.e. vacant) residential properties owned by non-resident 
non-Canadians. This new tax came into effect January 1, 2022. 

On December 31st of each year, every non-excluded owner1 of residential property2, must file a return 
(s.7(1)) and pay tax equal to 1% of their ownership share of the value of the property. They can elect a 
fair market value or default to the prescribed value, if any, or the property’s most recent sale price. 
(s.6(3)). 

The tax for a calendar year must be paid to the Receiver General on or before April 30 of the following 
year (s.6(6)). 

The underused housing tax is not payable if the property: 

• is the primary residence occupied by the owner, their spouse or common-law partner (per Income
Tax Act) or a child of them if occupying for the purposes of study (s.6(8));

• has more than 180 days qualifying occupancy period (not vacant)(s.6(9)), defined as an occupation
for at least one month by an arm’s length individual with a written lease, or a non-arm’s length
individual with a written lease not paying below the fair rent (s.6(1);

• is occupied by the owner, their spouse or common-law partner in Canada pursuing authorized work
under a Canadian work permit (s.6(1));

• is occupied by the owner, their spouse or common-law partner that is a citizen or permanent
resident or a prescribe individual.

Any non-payment attracts daily compound interest at the prescribed rate. 

The penalty for not filing a required return is $5,000 for an individual or $10,000 if not an individual, plus 
5% of the tax otherwise payable for the calendar year and 3% of the tax otherwise payable multiplied by 
the number of complete months from the date the return was required to be filed. 

Lawyers acting for non-resident non-Canadian purchasers may want to forewarn their clients of the tax 
and filing obligations. FYI, this tax applies in addition to the 20% foreign buyer’s tax in British Columbia. 

1An excluded owner (see s.2 Definitions) includes a government, a citizen or permanent resident of 
Canada, a publicly listed corporation incorporated federally or provincially, a trustee, a s.248(1) 
registered charity, a coop, hospital, municipality, college or university, an Indigenous governing body or 
a prescribed person, which would appear that the tax applies to non-residents. 

2Residential property is defined as a property with no more than three dwelling units, including a semi-
detached, rowhouse unit, residential condominium unit or other similar premises intended to be 
separately owned. 
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Watch for real estate frauds involving 
private mortgages 
In a hot real estate market fraudsters are even more motivated than usual – there is a 
lot of money to be had and lawyers are common targets. LAWPRO is seeing a 
significant increase in the number of real estate frauds involving private mortgages. The 
Toronto Police Service recently issued a news release about ongoing mortgage frauds 
targeting law firms. 

The frauds we are seeing are incredibly sophisticated. In some cases, multiple 
fraudsters are in cahoots with each other participating as different parties to a 
transaction – i.e., the vendor, the buyer, the mortgage broker and/or the lender could be 
in on the fraud. Regardless of their role, the fraudsters will have very convincing fake 
versions of all the usual documentation that someone in their role would typically have. 

On real estate deals involving private lenders, our experience is that the following 
circumstances should be considered red flags indicating a possible fraud. While every 
real estate deal is unique and may have unusual aspects to it, proceed with caution if 
you see transactions involving one or more of these red flags: 

1. Large numbers of referrals from a new source: After having someone approach
you saying they were referred by a friend, that person then sends you a lot of business
right away. Keep in mind, fraudsters will frequently take steps to make it appear they
are coming from a trusted referral source, and they may also be familiar to you as they
were a party in another transaction you were involved in.

2. Many similar transactions over a short timeframe: Within a few weeks you are
asked by the new referral source to do the same type of transaction repeatedly, after
never having seen these types of transactions before. If anything, the value of the
mortgages seem to grow with each transaction you work on.

3. “Rush” transactions: A strong push to close from your client, and in particular the
referral source, is a red flag that should not be ignored.

4. No funds go through a law firm trust account: The parties insist on transferring
the funds between themselves.

5. All of the funds are transferred outside of Canada.

6. It appears that the homeowner didn’t actually receive funds or that no funds
were advanced at all.

17



2 

7. The lender doesn’t require post-dated cheques or pre-authorized payments or
you have the sense that there is some informality to the deals, perhaps because
the borrowers and lenders know each other.

8. The mortgage agent or broker isn’t licensed with FSRA: A licensing search can
be done here.

9. The client does not want title insurance, despite the size of the loan: This is a
strong indication of a fraud because fraudsters are trying to avoid the scrutiny that a title
insurer will raise.

10. You receive or are instructed to write a “direction re funds” that has names
you’ve never seen before with no apparent connection to the transaction or the
property: If this happens shortly before closing it is almost certainly a fraud.

11. The current mortgage is being used to pay off one or more private mortgages
that were recently registered, often for large amounts: If a borrower goes to another
lawyer to act on a new mortgage and a new lender is involved, this has all the earmarks
of being a “fake mortgage” fraud where the first mortgage is a fiction designed to induce
the next lender to advance real funds.

12. ID and documents that don’t look quite right: With the pandemic it’s more likely
that you will meet clients virtually and sign documents remotely. As noted above,
fraudster clients will have government ID, property tax statements, corporate documents
and everything else you would normally expect them to have. However, as these
documents are fakes there may be something that doesn’t look quite right with them.
Perhaps the signature line isn’t exactly where it would normally be. Perhaps the
signature on the ID looks fine, but you notice that it isn’t exactly the same as the
signature on the documents you’ve asked the client to sign. Consider doing a driver’s
license check with the Ministry of Transportation.

Please share this information with your clerks as they are involved in parts of 
transactions you may not see and are ideally situated to identify red flags of potential 
fraud. 
If you are an Ontario lawyer acting on a matter that you suspect might be a fraud, call 
LAWPRO at 1-800-410-1013 or 416-598-5899 or email practicepro@lawpro.ca. One of 
our Fraud Team members will talk you through the common fraud scenarios we are 
seeing and help you spot red flags that may indicate you are being duped. This will help 
you ask appropriate questions of your client to determine if the matter is legitimate or 
not. If the matter you are acting on turns out to be a fraud, we will work with you to 
prevent the fraud and minimize potential losses and claims costs. 
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Funds Transfer Instructions Verification Checklist 

Date: Verifier Name: 

File Number: File Name: 

☐ 1.  Attach a copy of the funds transfer instructions to this page.

☐ 2. Check that the name of the sender of the instructions matches the name of the person you were
expecting to send instructions in your file. If not, involve a lawyer and have the lawyer complete the 
verification process. 

☐ 3.  Verification method DO NOT use the phone number in the instructions.
Always use a trusted number such as the one from the file opening sheet or from a reliable directory. 
*On file opening, obtain a password from the client and record it in the physical file

☐ Phone call
Phone # called

OR ☐ In person

Name on ID: 

☐ 4. Verify sender identity and payment details:
Person contacted (name and date): 
Does the sender confirm they sent the funds transfer instructions? 

☐ YES – continue on OR ☐ NO – immediately involve a partner and proceed to Step 6

☐ Verify the payee and bank account details:
Payee: Bank: 

 Institution number ☐Transit number ☐Account number

☐ Are the bank account details correct? If yes, continue on. If not, immediately proceed to Step 6.

☐ Are there any red flags? Any typos in the instructions or email address? Any issues or concerns that
came up? If something is amiss, trust your instincts. Make a note and raise it with a partner.

☐ 5. If the sender and payment instructions are correct, continue with normal processes and request cheque or
wire. 

☐ 6. If any part of the verification fails, STOP. Immediately involve a partner at your firm.

☐ 7. If payment instructions change, STOP. Involve a partner at your firm and complete the verification
process again. 

☐ 7. If funds were mistakenly sent before the process was completed:
a) IMMEDIATELY contact the bank and request a freeze and reversal.
b) IMMEDIATELY report the matter to LAWPRO: www.lawpro.ca/claims.
c) Consider reporting to any crime or cyber insurer you may have.
d) Review our article You transferred funds to the wrong account – what now? For further guidance.

This template is based on a document created by the Law Society of British Columbia’s Lawyers Indemnity Fund (LIF) 
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 tech tip 

Wire fraud 
scams on  
the rise:
5 tips to reduce your risk 

There are different ways that fraudsters are 
trying to direct lawyers and law firms to 
wire money to them. Fraudsters have pre-
tended to be: 

- A lawyer in the firm, to direct staff to
wire funds to a client or to complete a
transaction

- A lawyer or staff at a firm acting for a
seller in a transaction, to direct the other
side to wire funds

- A financial institution, to direct wire
payment to it

- A client, to seek payment of funds
by wire

It starts with a hacked email system or 
impersonation using lookalike fake email 
address. We have seen cases where the 
fraudster has hacked into a lawyer or law 
firm email system, the client’s email, or 
the email system of others related to the 
transaction. In these situations, fraudsters 
monitor the emails and send wire transfer 
instructions from legitimate email addresses 
to send out wire payment instructions.  

Follow the tips below to reduce your risk of 
falling victim to these increasingly sophisti-
cated fraud scams. 

Tip 1: Don’t be spoofed: check 
the email address 
Lawyers should use spam filters and check 
email addresses to reduce the risks posed 
by fraudsters impersonating lawyers, law 
firm staff, clients, financial institutions and 
others. For more tips to avoid spoof email 
addresses, see our article "Paying attention 
to the fraud behind the curtain." 

Tip 2: Check documents to 
make sure they haven’t been 
manipulated 
When sending documents electronically, 
on receipt back, double check to make 
sure that key information, such as wire 
direction instructions, have not been ma-
nipulated. If you send out a document with 
wire instructions or other key financial in-
formation, you can check the document on 
receipt back that this information has not 
been changed. 

Tip 3: Implement independent 
verification on all wire  
payments 
Verify all directions to wire funds out of 
trust by confirming the instructions using 
a different medium than they were first  
received. This step can help reduce the 
risks posed by email hacks and cases where 
documents have been intercepted and  
manipulated. 

Here are a few examples of independent 
verification in action: 

- Internal verification: The law firm
partner purportedly emails from the
firm address or a personal email address
instructing you to wire money out of
trust. Walk down the hall to the part-
ner’s office to ask if the partner sent the
instructions. If the partner is out of the
office, rather than replying to the email
to confirm the direction (which will not
help if the lawyer’s email account has been
compromised), call or text the lawyer.

LAWPRO is seeing an increase in phishing attacks against lawyers trying to trick them into wiring funds out of 
their trust accounts to the fraudster. 

28    2022    |    New Lawyer Issue 10
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 Three simple things you can do

Call before you click

Always independently verify wire instructions.

Train your lawyers and staff

Make sure all the lawyers and support staff in your firm are 
aware of the likelihood of spear-phishing attacks and the need 
to verbally confirm any changes to wire-transfer  
instructions received by email.

Warn your clients

Alert your clients of the dangers associated with wire fraud and 
advise them to verbally confirm with your firm any bank account 
details received by email.

- Before wiring funds to another firm: If
a lawyer at Firm A emails wire instruc-
tions to a lawyer at Firm B, the lawyer
or staff from Firm B can call Firm A to
confirm the wire instructions. The same
process can apply on receiving wire in-
structions from a financial institution or
any other request for payment by wire
transfer.

- Before wiring funds to a client: As an-
other example, a client may email you
to instruct you to wire payments to an
account. You can consider calling the
client to verify that the client’s instruc-
tions are valid, and that the client’s
account has not been hacked.

Firms that have implemented independent 
verification protocols have successfully 
foiled fraud attempts. A quick call to ver-
ify written wire payments might save you 
from being a victim of fraud. 

Tip 4: Make fighting fraud part 
of your firm culture 
Continue to train yourself and train your 
staff about fraud risk. 

- For related CPD programming on fraud
prevention, see our watch-anytime
CPD programs on real estate fraud, bad
cheque and cyber fraud. These programs
are free for you, your colleagues and
staff to view, and are eligible for LAW-
PRO’s Risk Management Credit.

- Subscribe to avoidaclaim.com for fraud
warning updates.

Try incorporating these tips into your 
practice to help reduce the risk of fraud. 

Tip 5: Stay on constant alert 
Fraud prevention is not a one and done 
task. You and your staff need to be con-
stantly vigilant. A few of the fraud scenarios 
we have recently seen include: 

The fake instruction to wire funds 

The fraudster sends instructions directing 
the wiring of funds to a particular account 
that the fraudster has set up or can access. 
In recent cases reported to LAWPRO, a 
fraudster infiltrated a law firm email system, 
intercepted correspondence regarding a 
transaction, and then sent wiring instruc-
tions from a law clerk’s email address. 
Since they were being sent from legitimate 
law firm email addresses, there was noth-
ing to suggest anything fraudulent from 
the email itself. Since the fraudster could 
see incoming emails, as described further 
below, only a separate means of verifying 
the instructions could stop the fraud. 

Fake documents may strengthen the  
credibility of the direction to wire funds 

We have seen instances where fraudsters 
have manipulated documents to alter wire 
payment instructions. We have even seen 
“secure” electronic documents prepared by   

a law firm intercepted, manipulated to pro-
vide new account information for wiring 
funds, and then sent back to the firm. 

Last minute changes are a red flag, but 
aren’t the only flag 

Often, the fraud may include a last-minute 
direction to wire funds to a new account. 
Any late change in payment instructions 
should be treated with caution, as this is 
a red flag of fraud. However, we have also 
seen cases where the fraudster has sent 
out the wire fund instructions early in the 
transaction. 

Bottom line – there are all sorts of ways 
that fraudsters try to trick lawyers and their 
staff to wire funds to them. Lawyers and 
their staff should be on constant alert for 
these frauds and can adopt proactive mea-
sures to reduce the risk of these attacks. n

Juda Strawczynski is Director of practicePRO

2022    |    New Lawyer Issue 10    29

21

https://www.practicepro.ca/cpd/
https://www.practicepro.ca/cpd/


1 

This is not a claim, but… 
Katie James, Claims Counsel 

At LAWPRO we often get explanations from insureds as to why they feel their matter is not reportable 
to LAWPRO. Commonly we hear the following: “There is no claim against me. No one has commenced 
an action, there is no litigation. So, there is no claim”. 

In this article I will explain common misunderstandings about reporting to LAWPRO. In particular, I will 
focus on de-bunking the following myths: 

1. being sued is the only time an insured needs to report,
2. there is no claim so an insured does not need to report, and
3. the allegation has no merit, so there is no need to report.

In fact, the duty to give notice to LAWPRO is as broad as it is so that LAWPRO can proactively assess, and 
possibly, repair a matter. While the idea of contacting LAWPRO can feel stressful, it should not be 
confusing. I want to de-bunk common myths we hear when processing Claim Notice Reports. 

Myths about reporting to LAWPRO 

Myth #1: I have not been sued and/or there is no action against me, so I do not 
need to report 
It is important to understand that the commencement of litigation and/or any proceeding against an 
insured is not the defining factor in submitting a Claim Notice Report. While an action being commenced 
is one reason for reporting to LAWPRO it is not the only instance when a matter ought to be reported. 
LAWPRO does not take the word “claim” to mean only a civil suit or other proceeding. 

There are many Claim Notice Reports that are investigated and proactively handled that do not involve 
litigation or threatened litigation against an insured. These matters are reported due to the potential for 
allegations or assertions being made against insureds. 

Myth #2: This is not a claim under the Policy, so I don’t need to report this matter 
The term/word claim is often misunderstood. 

LAWPRO encourages insureds to report even if they are unsure their situation falls under the definition 
of claim or CIRMCUMSTANCE(S). A lawyer’s deductible and levy surcharge history is not triggered by 
reporting a claim and/or CIRCUMSTANCE(S) itself. 

LAWPRO has defined the word CIRCUMSTANCE(S) to assist insured’s with understanding their reporting 
requirements. We will now review some of the policy wording. 

22



2 

The Policy: 
In the 2020 Policy, the term CIRCUMSTANCE(S) is defined as: 
(c) CIRCUMSTANCE(S) means any circumstances of an alleged, actual, or possible error, omission, or
negligent act of which the INSURED becomes aware, which from the perspective of a reasonable
LAWYER or LAW FIRM could potentially give rise to a claim hereunder.

General Condition E, sets out how notice of a CLAIM is required to be provided (“If during the POLICY 
PERIOD the INSURED first becomes aware of any claim or CIRCUMSTANCE(S), such INSURED shall 
immediately give written notice thereof or cause written notice to……”). 

CLAIM is defined in Part V of the Policy as: 
(e) CLAIM(S) means:
(i) a written or oral demand for money or services; or
(ii) a written or oral allegation of breach in the rendering of PROFESSIONAL SERVICES; received
by the INSURED and resulting from a single error, omission or negligent act or RELATED
ERROR(S), OMISSION(S) OR NEGLIGENT ACT(S) in the performance of PROFESSIONAL SERVICES
for others.

All CLAIMS which arise from a single error, omission, or negligent act or RELATED ERROR(S), 
OMISSION(S), OR NEGLIGENT ACT(S) shall be deemed a single CLAIM regardless of the number 
of INSUREDS or the number of persons or organizations making a claim or the time or times the 
error(s), omission(s), negligent act(s) or claim(s) took place. 

As well, Section 7.8-2 of the Law Society of Ontario’s Rules of Professional Conduct requires lawyers to 
“give prompt notice of any circumstance that may give rise to a claim to an insurer or other indemnitor 
so that the client’s protection from that source will not be prejudiced.” 

There are endless situations where claims and CIRCUMSTANCE(S) can arise. LAWPRO cannot put them 
into neat, defined categories. 

Under General Condition (G), found on pages 6-7 of the Policy, insureds are required to assist and 
cooperate with LAWPRO in its handling of a matter on behalf of the insured. This includes: 

• Not voluntarily assuming any liability or settling a claim (other than with respect to a Prescribed
Penalty);

• Cooperating with LAWPRO in the investigation, defence and repair of any claim;
• Not interfering in any negotiations or settlement of any claim;
• Whenever requested by LAWPRO, aiding in securing information and evidence and the attendance of

any witnesses;
• Cooperating with LAWPRO in enforcing any right of contribution or indemnity against any person or

organization (other than the insured’s employees who acted within the scope of their employment), and
enforcing any entitlement to costs.

A lawyer may lose their coverage if inter alia they settle a claim without LAWPRO’s involvement, refuse
to help with their defence, interfere in negotiations etc.
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Late Notice: 
Late notice often allows small problems to become big ones, and they can jeopardize coverage. Do not 
allow a potential claim/circumstance(s) to fester. Early notice gives us the best chance to help put things 
right. 

It cannot be stressed enough how important it is to provide immediate notice of any claim or 
circumstance(s) that could give rise to a solicitor negligence claim. To avoid coverage issues that can 
result from late reporting of a claim or circumstance(s), don’t find yourself in a position where it is too 
late for LAWPRO to effectively investigate, defend or repair a matter. If adverse findings of fact are 
made in a disciplinary, administrative tribunal process, appeal or Judicial Review, this could impair 
LAWPRO’s ability to defend a later civil suit. 

The consequences of not cooperating, or failing to provide notice of a claim can lead to the Law Society 
of Ontario being asked to step in to the insured’s shoes (which would be at the Law Society’s discretion 
to decline to do), and/or LAWPRO can rely on any such breach by the insured to deny coverage. This 
would be an unsatisfactory result, from the perspective of both the insured and the complainant if 
damages are owed. 

Myth #3: The allegations are without merit, so I don’t need to report 
LAWPRO understands that a common sentiment in the legal community is: “There is no merit to the 
allegation so I am not reporting.” This is not a good idea. LAWPRO encourages and requires insureds to 
provide notice of real or possible mistakes immediately. Whether or not a matter is meritorious is not a 
factor in reporting a claim or circumstances. In addition, the Law Society Rules commentary states that a 
duty to report arises whether or not the lawyer considers the claim to have merit. 

What Happens When You Report 
Once a matter is reported a Claims Counsel will contact you to discuss the report as well as obtain more 
information and determine a strategy. 

As a risk management initiative, LAWPRO will often investigate, monitor or assist on an ex gratia basis. 
This usually involves LAWPRO retaining investigation counsel, who often becomes involved in 
responding to the allegations. If necessary, LAWPRO counsel will attend at cross-examinations with you 
provided LAWPRO is given timely notice of the allegations of ineffective assistance of counsel by an 
insured. If a matter is reported late, i.e. the insured takes steps to self-repair including but not limited to 
responding to the appellant or new counsel by responding to the investigation inquiries, swears an 
affidavit, goes to cross examinations without prior notice to LAWPRO, then LAWPRO cannot guarantee 
assistance as the matter is potentially a late report. 

LAWPRO has experienced high success rates with having ineffective assistance of counsel allegations 
dismissed or dropped. This reduces the likelihood of a former client commencing a solicitor’s negligence 
claim and their chance of success if they do. In several instances, LAWPRO has succeeded in dissuading 
the appellant’s counsel from maintaining the issue in its Notice of Appeal and/or Judicial Review, 
thereby extricating its insured lawyer immediately. 
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Immigration and Criminal Specific Claims and Circumstances(s) 
In recent years, LAWPRO has seen a steady increase in allegations of various types of claims and 
circumstance(s) pertaining to the immigration and criminal bar. Ineffective assistance of counsel is an 
example of a common type of claim. LAWPRO requires its insured to report any such allegations 
immediately and before the formal protocol is engaged. Therefore, if an appeal counsel or your client’s 
new counsel writes or calls you to ‘investigate’ or talk about steps taken by you previously for the client, 
whether at trial or some other proceeding, LAWPRO requests the matter is reported at that time. This 
allows us to engage at an earlier stage. 

Claimants/clients who are considering allegations of incompetent representation often also file a 
complaint to the Law Society of Ontario. This can be a precursor to the client alleging ineffective 
assistance of counsel and insureds ought to report this. In addition, the client may commence a fee 
assessment. While the LAWPRO Policy would not on the face of it apply to a matter that is solely for the 
return of fees paid (such as a fee assessment), or a disciplinary process where the penalty would be a 
fine or similar penalty, these types of proceedings are often the precursor to civil suits that fall squarely 
within the coverage grant. 

Other examples of possible claims/circumstance(s) can be: missed deadlines, failure to submit 
documentation or wrong documentation submitted, missed emails resulting in missed deadline (went 
into SPAM), miscommunication with client, allegation process was not explained properly, misinformed 
plea or application process taken, alleged failure to keep client updated, clerical errors and applications 
to strike pleas, failure to understand or advise the client of the law, election process (judge alone). This 
is just a sample of the types of claim notifications that LAWPRO receives and is not meant to be 
inclusive. As stated earlier, if you are unsure, the best step is to report. 

The comments in this article speak only to the general availability of coverage under the LAWPRO Policy. 
Coverage is determine on an individual case basis, subject to the specific circumstances of the particular 
claim/circumstance(s), allegations made and applicable Policy provisions. 

This resource is provided by Lawyers’ Professional Indemnity Company (LAWPRO®). The material presented 
does not establish, report, or create the standard of care for lawyers. The material is not a complete analysis of 

any of the topics covered, and readers should conduct their own appropriate legal research. 

© 2020 Lawyers’ Professional Indemnity Company (LAWPRO). All rights reserved.  
® Registered trademark of Lawyers’ Professional Indemnity Company

lawpro.ca  
Tel: 416-598-5800 or 1-800-410-1013    

Fax: 416-599-8341 or 1-800-286-7639  
Email: practicepro@lawpro.ca 
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https://www.linkedin.com/company/91813/admin/
https://twitter.com/LAWPRO
https://www.facebook.com/LAWPROinsurance
https://www.youtube.com/channel/UC31DabiuMBaC0-13bLzqxZA


Resources and CPD for Lawyers 
LAWPRO’s Practice Management Resources 

LAWPRO’s Practice Tips Sheets Helpful tip sheets organized by type of 
practice error which provide ways to avoid 
common mistakes. Includes tips on 
delegation, managing deadlines, conflicts of 
interest, and other categories. 

Table of Ontario Mentoring Programs A helpful table of various mentoring programs 
offered by legal groups and associations for 
Ontario lawyers 

Technology Products for Lawyers and Law 
Firms 

A helpful table of software solutions for 
lawyers  

Cottages and Rural Properties: Avoid 
Common Errors that Lead to Title Insurance 
Claims 

A summary of key issues that merit inquiry 
when handling a cottage or rural residential 
property purchase. 

Additional fraud resources 
Canadian Anti-Fraud Centre The Canadian Anti-Fraud Centre collects 

information on fraud and identity theft. We 
provide information on past and current 
scams affecting Canadians. 

LSO: Client identification and verification 
requirements 

Law Society of Ontario bylaws and guidance 
regarding the identification and verification of 
clients. 

LSO: Red flags for fraud in real estate 
transactions 

Law Society of Ontario guidance on red flags 
of fraud during real estate transactions.  

Additional CPD for lawyers 
Avoiding the wire fraud nightmare – What you 
need to know to protect yourself and your 
clients 

In this pre-recorded program from October 
2021, hear from the experts about the latest 
wire scams against law firms and their clients 
and how to stay a step ahead. You will learn 
tips you can easily implement in your practice 
to help prevent wire fraud and other cyber 
dangers. 

Survival tips to prevent fraud In this pre-recorded program from September 
2022, hear from lawyers about actual frauds 
and close calls. This program reviews the 
most recent fraud efforts targeting lawyers, 
law firms and their clients, and provide 
practical tips to help you manage these risks. 

LSO’s 19th real estate law summit In this on-demand webcast, gain insights 
from the Director of Titles; learn about the 
authority of the new Home Construction 
Regulatory Authority; gain insight into 
Planning Act amendments; and more. 
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https://www.practicepro.ca/practice-aids/practice-tip-sheets/
https://www.practicepro.ca/wp-content/uploads/2022/02/Mentoring-Chart-February-9-2022.pdf
https://www.practicepro.ca/wp-content/uploads/2021/12/SR-Update2022_Technology-Products-for-Lawyers-and-Law-Firms-FINAL.pdf
https://www.practicepro.ca/wp-content/uploads/2021/12/SR-Update2022_Technology-Products-for-Lawyers-and-Law-Firms-FINAL.pdf
https://avoidaclaim.com/2022/cottages-and-rural-properties-avoid-common-errors-that-lead-to-title-insurance-claims/
https://avoidaclaim.com/2022/cottages-and-rural-properties-avoid-common-errors-that-lead-to-title-insurance-claims/
https://avoidaclaim.com/2022/cottages-and-rural-properties-avoid-common-errors-that-lead-to-title-insurance-claims/
https://www.antifraudcentre-centreantifraude.ca/index-eng.htm
https://lso.ca/getdoc/ae5feb9d-aa0e-4f25-ac51-6652de61e5de/identification-and-verification
https://lso.ca/getdoc/ae5feb9d-aa0e-4f25-ac51-6652de61e5de/identification-and-verification
https://www.lso.ca/lawyers/practice-supports-and-resources/practice-area/real-estate-law/fighting-real-estate-fraud%C2%A0lutter-contre-la-fraude/red-flags-for-fraud-in-real-estate-transactions?lang=en-ca
https://www.lso.ca/lawyers/practice-supports-and-resources/practice-area/real-estate-law/fighting-real-estate-fraud%C2%A0lutter-contre-la-fraude/red-flags-for-fraud-in-real-estate-transactions?lang=en-ca
https://www.practicepro.ca/2021/10/avoiding-the-wire-fraud-nightmare-what-you-need-to-know-to-protect-yourself-and-your-clients-december-2-2021/
https://www.practicepro.ca/2021/10/avoiding-the-wire-fraud-nightmare-what-you-need-to-know-to-protect-yourself-and-your-clients-december-2-2021/
https://www.practicepro.ca/2021/10/avoiding-the-wire-fraud-nightmare-what-you-need-to-know-to-protect-yourself-and-your-clients-december-2-2021/
https://www.practicepro.ca/2022/07/cpd-survival-tips-to-prevent-fraud-september-8/
https://store.lso.ca/19th-real-estate-law-summit


SPEAKER BIOS 

Doug Bourassa 

Doug Bourassa is a partner in the litigation and real estate groups at Torkin Manes. An 
accomplished trial lawyer, he has conducted many trials in the Superior Court of Justice 
as lead counsel. Doug is equally experienced in appellate advocacy with numerous 
appellate level decisions to his name, both at the Divisional Court and the Court of 
Appeal level. 

Doug is highly renowned for his experience in all aspects of commercial and residential 
mortgage remedies including power of sale, receivership proceedings, foreclosure, and 
judicial sales. He is often retained by private lenders to assist with complex subordinate 
mortgage disputes and enforcements. His experience in this area is unparalleled in the 
Province. 

In addition to real estate related matters, Doug acts for his business clients on a wide 
range of commercial disputes. He has substantial experience in fraud related litigation, 
including the injunctive relief that often accompanies such disputes. Doug has 
experience with Mareva injunctions, Norwich orders, certificates of pending litigation, 
and other interim forms of relief to support his clients. 

Doug is a skilled communicator and is a frequent speaker and author on litigation and 
real estate topics for the Law Society of Ontario, the Toronto Lawyers Association, the 
Ontario Bar Association, and various regional bar associations. Doug has authored and 
presented dozens of papers over the years and is recognized throughout the Province 
for his unique and compelling speeches. 
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Ray Leclair 

 
Ray Leclair is Vice President, Public Affairs, responsible for government relations 
efforts at LAWPRO.  

Formerly General Counsel for the Kanata Research Park Corporation, a development 
company and major commercial landlord in Ottawa, Ray has practised in both major 
national law firms and as a sole practitioner, and was a part-time professor at the 
University of Ottawa Law School and Cité Collégiale instructing the French language 
portion of the real estate law course. He also served for 15 years as the Ottawa senior 
instructor for the French and English Real Estate Sections of the Bar Admission Course 
and member of the Law Society of Upper Canada’s Solicitor Advisory Group, Licensing 
Process.  

Called to the bar in 1984, Ray is Past-Chair and remains an active participant of both 
the National Real Property Section of the Canadian Bar Association and of the Real 
Property Section of the Ontario Bar Association, past Co-Chair and remains a member 
of the Working Group on Lawyers & Real Estate, and President of the Ontario Real 
Estate Lawyers Association (ORELA). Member of the Ontario Bar Association Council, 
past executive member of CBA’s National Sections Council, past member of its budget 
committee and formerly Vice President of the North American Bar-related® Title 
Insurers, past President of the Advisory Committee for the Cité Collégiale Legal 
Assistants Program. Ray is a member of the Board of Directors and President of a high-
rise condominium corporation in Toronto and has volunteered as Manager of the 
fundraiser TOM* MensFashion4Hope and a VIP & Sponsor Relations Officer for semi-
annual Toronto Men’s Fashion Week (TOM*). Ray is and has been a frequent 
speaker/presenter, in French or English, in numerous programs on various real estate 
and other law related topics in Canada and the United States.  
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Juda Strawczynski 

 
Juda Strawczynski manages and promotes practicePRO, LAWPRO’s innovative 
claims and risk management initiative, including identifying emerging claims and risk, 
resource creation, and outreach to the profession.  

Prior to joining LAWPRO, he served as a Policy Counsel at the Law Society of Ontario, 
where he provided strategic counsel with respect to key issues facing the legal 
profession, including access to justice, professional regulation, governance and 
legislative issues. Prior to that, Juda practised litigation, and served as a Fellow at 
Physicians for Human Rights in Cambridge, MA, as President of Canadian Lawyers for 
International Human Rights (CLAIHR) from 2013 to 2018, and as a Director of the 
Canada Millennium Scholarship Foundation. Juda has a Bachelor of Arts from McGill 
University in Humanistic Studies and International Development Studies, and a Juris 
Doctor from the University of Toronto. 
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Lori Swartz 

 
Lori Swartz is TitlePLUS Legal Counsel at Lawyers’ Professional Indemnity Company 
(LAWPRO).  

She is a graduate of University of Toronto and University of British Columbia Law 
School, and she was called to the Ontario Bar in 1997. Before joining LAWPRO, she 
practiced in a general practice with an emphasis on real estate. She is actively involved 
in the Ontario Bar Association, including the executives for the Real Property Section 
and the Canadian Corporate Counsel Association – Ontario Chapter. She regularly 
gives presentations for the Ontario Bar Association, the Law Society of Upper Canada 
and other organizations on topics related to lawyer risk management, title insurance, 
claims and real estate law. 
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