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WILLS AND ESTATES CLAIMS FACT SHEET

RISK MANAGEMENT TIPS

Average 221 claims
per year 

# 4 claims area by cost  
- average total cost $7.2 million per year

# 3 claims area by count

Confirm as best you can the capacity of the testator and watch for 
undue influence
With greater numbers of elderly clients, lawyers need to be vigilant about these issues. 
Meet with the client separately from those benefiting from a will change, and have 
written proof that the client understands what they are asking and the advice you’ve 
given. And while it is difficult to be completely certain of capacity, be sure to document 
the steps you’ve taken to satisfy yourself that the client’s capacity has been verified.

Take time to compare the drafted will with your notes
It sounds like obvious advice, but we see claims where the will did not adequately reflect 
the client’s instructions, or overlooked some important contingencies. Many of these 
errors can be spotted by simply reviewing the notes from the meeting with the client. 
It can help to have another lawyer proofread the will, or set it aside for a few days and 
reread it with fresh eyes. When you review it, consider the will from the position of the 
beneficiaries or disappointed would-be beneficiaries. Ask yourself if you were going to 
challenge this will, on what basis would you do so?

Ask client probing questions
Some lawyers are not asking the questions that could uncover facts that could cause 
problems later. They also do not make it clear what information the client needs to 
provide. Are all the beneficiaries identified correctly? What about giftovers? Were all 
assets identified and how are they registered? Was there a previous marriage? Ask, ask, 
ask. And then do a reporting letter to confirm everything that was discussed.

Don’t act for family members or friends
We see claims where lawyers didn’t make proper enquiries or make proper 
documentation because they assumed they had good knowledge of their family or 
friends’ personal circumstances. It’s best not to act for them, but if you must, treat them 
as if they were strangers. Remember if a claim arises it will likely not be from the friend 
or family member, but from a disappointed beneficiary with no personal relationship 
with you.
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Communication - 28%
• Failure to compare the draft will with the instructions 

notes to ensure consistency
• Failing to ensure that the client understands what 

you are telling them and that you understand what 
they are telling you, particularly if there is a language 
barrier

• In estate litigation: failing to communicate and 
document settlement options

Inadequate investigation - 33%
• Failure to ask the testator what their assets are
• Failure to ask about the existence of a prior will
• Not digging into more detail about the status of past 

marital relationships, other children or stepchildren, or 
whether a spouse is a married spouse or common law 
spouse 

Errors of law - 15%
• Not being aware of key provisions of the Income Tax 

Act (and not obtaining the appropriate tax advice)
• Drafting a complex will involving sophisticated 

estate planning when you do not have the necessary 
expertise

• Failing to properly execute documents

Clerical and delegation - 8%

COMMON MALPRACTICE ERRORS

Other - 3%

8%

28%

33%

8%

15%

5%

Visit practicepro.ca for resources including 
LAWPRO Magazine articles, checklists, 

precedents, practice aids and more

We can provide knowledgeable speakers 
who can address claims prevention topics. 

Email practicepro@lawpro.ca

• Missing the six-month deadline for making an election 
and issuing the necessary application under Section 6 
of the Family Law Act

• Delay in preparing a will
• Delay in converting assets into cash in an estate 

administration

Time management - 8%

*All claim figures from 2008-2018. All cost figures are incurred costs as of April 2019

©2020 Lawyers’ Professional Indemnity Company. LAWPRO is a registered trademark of Lawyers’ Professional Indemnity Company. All rights reserved. This publication 
includes techniques which are designed to minimize the likelihood of being sued for professional liability. The material presented does not establish, report, or create 
the standard of care for lawyers. The material is not a complete analysis of any of the topics covered, and readers should conduct their own appropriate legal research.

Conflict of interest - 5%

3%
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Tips to Manage the Important New 
Changes to Wills, Powers of Attorney and 
Succession Law 
Ray Leclair, VP Public Affairs at LAWPRO 

The government has enacted 4 important changes regarding wills, powers of attorney (POAs) and to the 
administration of an estate with Bill 245 – Accelerating Access to Justice Act, 2021 which received Royal 
Assent on April 19, 2021. (See amendments in Schedule 8 – Substitute Decisions Act, 1992 and Schedule 
9 – Succession Law Reform Act.) Some of these changes will have a significant impact and change 
parties’ rights and entitlements. Lawyers need to be aware of and advise their clients of these important 
changes. 

1. Virtual signing of wills and powers of attorney (POA) made on or after April 7, 2020, provided one of 
the witnesses is a lawyer or paralegal, is made permanent and no longer under Emergency Orders 
during the pandemic. 

• One may sign traditionally in-person, or virtually using audio-visual communication technology 
using counterparts of the will or POA. 

• Specifically, the practice of circulating the original will or POA and seeing it executed in multiple 
virtual meetings will not be continued after a date to be proclaimed. All signatures will have to 
be contemporaneous. It might be a good practice to adopt contemporaneous signing processes 
now for virtual executions if you have not done so already. 

2. Section 16 will be repealed on a date to be proclaimed, but not earlier than January 1, 
2022. Marriages entered into after this effective date will no longer nullify an existing will. 

3. Separated Spouses to be treated more like Divorced Spouses: Separated spouses of a person who 
died on or after a date to be proclaimed, but no earlier than January 1, 2022, can be treated in certain 
circumstances as predeceasing the testator in the administration of that will. Section 17 will exclude 
separated spouses if: 

• they lived separate and apart as a result of the breakdown of their marriage for a period of 
three years, if the period immediately preceded the death, 

• they entered into an agreement that is a valid separation agreement under Part IV of the Family 
Law Act, 

• a court made an order with respect to their rights and obligations in the settlement of their 
affairs arising from the breakdown of their marriage, or 

• a family arbitration award was made under the Arbitration Act, 1991 with respect to their rights 
and obligations in the settlement of their affairs arising from the breakdown of their marriage; 
and 
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• at the time of the person’s death, they were living separate and apart as a result of the 
breakdown of their marriage. 

A new section 43.1 is added to provide that the spousal entitlements – under Part II of the Succession 
Law Reform Act if a person dies intestate in respect of any or all property – will not apply if the person 
and the spouse are separated, as determined under the section (see above), at the time of the person’s 
death. A complementary amendment is made to section 6 of the Family Law Act. 

4. The Superior Court of Justice is given authority, on application, to make an order validating a will (not 
POA) that was not properly executed or made under the Act, if the Court is satisfied that the document 
or writing sets out the testamentary intentions of a deceased or an intention of a deceased to revoke, 
alter or revive a will of the deceased (new section 21.1). 

Practice tips: 
• Advise clients of relevant changes, especially if you are dealing with an estate, or succession 

planning matters for a client or individuals who have separated. 

• Consider any changes you should make to your practice, whether in will and POA drafting, 
family dispute discussions, or to previously drafted wills. 

• Consider how you virtually sign wills. Counterparts are clearly recognized. Circulating the will or 
POA will be curtailed once a date is proclaimed, so consider ceasing such practice now. 

• Do not relax any will signing protocol in view of the courts new authority to validate an 
improperly signed will! While the new changes move away from strict compliance to substantial 
compliance, it remains to be seen how the courts will exercise that authority based on the 
evidence available. 

• With these changes to the law, consider writing former clients to invite them to review their 
current wills, POAs and estate plans. 

• As always and especially when signing remotely, be alert to undue influence and capacity 
concerns and make notes to your file of how they were addressed. 
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When You Get a Call About a Will You Drafted… 
What Is Your Next Step? 
 
Juda Strawczynski and Simona Ristic 

 
You’re sitting at your desk on a typical weekday afternoon when, out of the blue, you get a call related 
to a will file. As soon as this happens, be wary. Your first instinct may be to try to help. But calls around 
wills you’ve prepared raise issues around confidentiality and privilege. Trying to recall particulars over 
the phone without first consulting the file would also be a dangerous step. At times these calls are ways 
people fish for information that they are not entitled to have. And whatever you say in the moment 
could end up being used in estate litigation or even against you down the line. So, when these calls (or 
email or other correspondence around a will file) come in, be on high alert.  

Thankfully, there are two simple steps you should take: 

1. Tell the caller you can’t talk about the matter. 
2. Contact LAWPRO. 

We’re here to help. We make sure that necessary steps are taken to protect you. LAWPRO can help 
ensure you properly consider your duties of privilege and confidentiality when discussing a file, or when 
contemplating releasing part or all of a client’s file. These duties to the client remain after the client is 
deceased, and LAWPRO can make sure they are met while handling any will related matter. If you’re 
required to produce your file, or need to be examined, we provide you with representation. We make 
sure that there’s a Court order where one is necessary to permit disclosure and help determine what 
materials you need to produce. 

It doesn’t cost you to report this situation. LAWPRO doesn’t ask for a deductible when notice of a claim 
is reported. We’ll examine the matter and help you if the matter escalates.  

Don’t try to do it yourself. You never know why someone is calling to ask about your work. Maybe 
someone is looking for a copy of a will. Maybe someone is contemplating challenging the will. There are 
all sorts of reasons (both stated by a caller or lying beneath the surface) why someone may be calling 
about a will you prepared. Regardless of the circumstance, your next steps are always the same – advise 
the caller that you’re unable to discuss the matter and contact LAWPRO immediately.  

You can report the matter here: https://my.lawpro.ca/insurance/online_services/report_claim.asp 

By reporting the matter early, LAWPRO can investigate, assess and help ensure that you’re protected. 
And if you’re ever in doubt about whether to contact us, just reach out. We’re here to help.  
 
Make a Stressful Situation Less Stressful 

LAWPRO understands the psychological and emotional stress and pressures that may accompany 
reporting a claim, even if only a potential one. As noted in “Puttıng the fire out: Dealing with the stress 
of a malpractice claim,” lawyers may experience a variety of emotional reactions when they make an 
error or anticipate an action being commenced against them – everything from fear, to anxiety, to 
embarrassment, and sometimes even anger. If you are feeling overwhelmed or stressed by the prospect 
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of a claim against you, consider talking to a trusted friend or colleague or confidentially sharing your 
situation with a counsellor at the Member Assistance Program.  

But remember, one of the best ways to mitigate against any future emotional stress is to report the 
potential claim early. It’s quick and easy to report a matter, and will help you reduce your stress.  

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 
 
 
 
 
 

This resource is provided by Lawyers’ Professional Indemnity Company (LAWPRO®). The material presented 
does not establish, report, or create the standard of care for lawyers. The material is not a complete analysis of 

any of the topics covered, and readers should conduct their own appropriate legal research. 
 

© 2021 Lawyers’ Professional Indemnity Company (LAWPRO). All rights reserved.  
® Registered trademark of Lawyers’ Professional Indemnity Company 

 

   

   

   

lawpro.ca  
Tel: 416-598-5800 or 1-800-410-1013     

Fax: 416-599-8341 or 1-800-286-7639  
Email: practicepro@lawpro.ca 

 

6

https://homeweb.ca/map
https://www.linkedin.com/company/91813/admin/
https://twitter.com/LAWPRO
https://www.facebook.com/LAWPROinsurance
https://www.youtube.com/channel/UC31DabiuMBaC0-13bLzqxZA


Landmines for lawyers when drafting wills 
 
When it comes to mistakes and claims, the Achilles heel for lawyers in the wills and estates area 
is drafting wills: Making will-drafting errors – either because of poor communication, 
inadequate discovery or errors in law – is the single most common issue in claims reported in 
this area of law. In many cases, the mistake which led to the claim could have been prevented. 
 
Communication 
 
Communication – or lack thereof – remains the number one reason for claims reported in the 
wills and estates area.  Most communication errors arise from a failure to follow a client’s 
instructions, a failure to obtain consent, or a failure to inform the client. 
 
In the area of will-drafting, commonly reported errors which originate from communication or 
lack thereof can include: 
 

o failure to compare the lawyer’s will instruction notes with the will; 
o failure to confirm the assets and debts of the testator, and;  
o failure to confirm the marital status of the testator. 

 
Many of these errors can be easily avoided: For example, have someone else review the will to 
avoid a problem arising out of a failure to follow client instructions. Use checklists or reporting 
letters that confirm drafting instructions to avoid an error arising from a failure to inquire about 
assets or the marital status of the testator. 
 
A good way to avoid communication errors in will-drafting: Document the will drafting 
instructions, review and confirm the instructions with the testator when the will is drafted, and 
do a final review of the instructions when the will drafting is completed.   
 
Inadequate investigation 
 
Inadequate investigation is a broad category; typical errors include those arising from a failure 
to properly inquire about the testamentary capacity of the testator and the failure to properly 
inquire as to the personal circumstances of the testator.   
 
It is your responsibility, as the lawyer preparing the will, to ensure that the testator has the 
requisite testamentary capacity. The solicitor should ask the testator open-ended questions to 
determine testamentary capacity. As well, inquiries should be made about any medical 
conditions to assess if there is any mental or physical impairment.  
 
If you are concerned about capacity, consider obtaining an expert opinion from an assessor or, 
at a minimum, speak to the family doctor and obtain a medical report. Along with preparing the 
will, prepare a memo on your observations of the physical and mental state of the testator.   
 
As part of your initial will interview, obtain a list of assets and liabilities of the testator. You 
should also, where possible, verify ownership and registration of assets as well as any 
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designated beneficiary of those assets. Special attention should be paid to life insurance, 
pension plans, RRSP and RRIFs.    
  
Finally, the solicitor should inquire and confirm marital status of the testator and any 
obligations to dependents. If possible, the lawyer should obtain and review a copy of any 
separation agreement or marriage contract which may give rise to those obligations.   
 
Know the law 
 
Legal errors arising from lack of knowledge of the law are more prevalent in the wills and 
estates field than in many other areas of the law. Errors range from the mundane (e.g., failure to 
properly execute a will) to the more complex (e.g., errors in estate planning).   
 
Some of the most expensive claims for LAWPRO in the wills and estates field arise from errors 
in estate planning. These errors often occur because the lawyer preparing the estate plan does 
not understand or have the expertise to properly execute it.    
 
Complex estate planning requires a thorough understanding of corporate and tax law. If you 
don’t have the expertise in these areas, please refer the matter to a lawyer who does. If an 
accountant asks you to draft certain documents and you don’t understand the implications of the 
documents being prepared, send the matter elsewhere. Asserting that you were merely a scribe 
is no defence to a negligence claim.   
 
When undertaking any type of estate planning it is imperative that the lawyer confirm how 
assets are held. Do not rely on the testator to properly describe corporate assets or the title to a 
piece of land. For example, the lawyer has an obligation where practicable to confirm that real 
property forms part of the testator’s estate and is not registered in the name of a corporation.  
Similarly, the solicitor should confirm ownership registration of shares and other assets (see 
Willhelm v. Hickson (1999),183 D.L.R. (4th) 45 (Sask. C.A.). 
  
Finally, in light of the decision in Pecore v. Pecore (2005), 19 E.T.T. (3d) 162, (Ont.C.A.), 
[2007] 1 S.C.R. 795, it is crucial that you discuss the implication of joint ownership.   
 
Standard of care 
Developments in the current law of solicitor’s negligence can be traced to the decision of the 
House of Lords in White v. Jones, [1995] 2 A.C. 207. In White v. Jones, the court created a 
remedy for the benefit of disappointed beneficiaries. The new remedy was necessary because 
there is no privity of contract between a beneficiary and the lawyer drafting the will who makes 
an error depriving the beneficiary of his or her inheritance.   
 
In White v. Jones the court created a duty of care owed by the solicitor to the disappointed 
beneficiary to fill a “lacuna in the law.” The rationale for the duty of care is that it is reasonably 
foreseeable to the solicitor that the beneficiaries will suffer a loss if the will is not prepared 
properly or in a timely manner. The solicitor’s liability arises from the solicitor’s assumption of 
responsibility to implement the testator’s wishes by preparing the will properly and the absence 
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of a basis, for the disappointed beneficiary who has suffered the loss, to frame a cause of action 
unless the court provides a remedy.   
 
Common mistakes in will drafting which can give rise to disappointed beneficiary claims 
include: 

i) unreasonable delay in preparation of a will; 
ii) preparation of a will for a testator lacking competence; and 
iii) clerical errors in drafting a will. 

 
Unreasonable delay 
Unreasonable delay in preparing a will is a question of fact. (Rosenberg Estate v. Black, 2001 
O.J. No. 5051).   
 
The age and health of the testator are of prime importance. In urgent cases the lawyer should 
consider preparing a holographic will while the lawyer attends to drafting a more formal will.   
 
LAWPRO was recently called upon to assist an insured in a claim where the disappointed 
beneficiary alleged that the insured was negligent in not preparing a will in a timely manner.   
 
Justice Mulligan in his decision in McCullough v. Riffert, 2010 ONSC 3891, reviewed the 
standard of care for a solicitor drafting a will. Justice Mulligan referred to Brian Schnurr’s text, 
Estate Litigation, 2nd ed. (Carwswell; 1994- (looseleaf)) where Mr. Schnurr, when addressing 
how long is too long, states: 
 

“If the testator is elderly and it is known to the lawyer 
(or ought to have been apparent to the lawyer) that the 
testator is in poor health, there is a higher obligation 
upon the solicitor to take all reasonable steps to give 
priority to completing the will quickly.”   

 
In these circumstances, Mr. Schnurr suggests that a temporary or holograph will should be 
prepared immediately while the solicitor attends to the drafting and revision of the formal will.  
In the case at bar, the judge found that the lawyer met the reasonable standard of care in will 
preparation. Even though the testator died 10 days after consulting with the lawyer, the judge 
concluded that the facts did not support a finding that the lawyer should have known that the 
preparation of the will was necessary immediately, because there was no clear evidence that the 
testator was in poor health or that his death was imminent.   
 
Incompetent testator 
The flipside to the failure to prepare a will are the claims which are reported when the lawyer 
allegedly prepares a will or a power of attorney for an individual who lacks capacity.   
 
This allegation usually arises in the context of a will challenge. The challenger will allege that 
the testator lacked mental capacity or was unduly influenced when the will was prepared. The 
lawyer will usually be added as a party to the proceedings by the challenger who is seeking 
damages for his lost legacy or costs.   
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A LAWPRO matter is one of the leading cases in this area. In Hall v. Estate of Bruce Bennett, 
2003 Can LII 7157 (ON C.A.), the Court of Appeal found that the solicitor properly declined to 
prepare a will where the testator lacked capacity. The evidence in this case was that the testator 
did not remember the full extent of his estate and was not alert enough to sign. In coming to this 
decision, the Court of Appeal found that there was no retainer to prepare a will and, as such, 
there was no duty owed to the disappointed beneficiary.   
 
However, in cases where a solicitor has improperly refused to prepare a will where there is a 
retainer, damages have been awarded. In situations involving a potential issue of capacity and a 
near-death situation, the problem for the lawyer is that he or she is in an impossible situation.   
If a will is prepared and the testator is found to lack testamentary capacity, the lawyer may be 
liable for costs to set aside the will. On the other hand, if the lawyer doesn’t prepare a will for 
the testator, there may be liability to disappointed beneficiaries for not completing the retainer.   
 
In these circumstances, where possible, a medical opinion or a capacity assessment should be 
obtained. Regardless of whether a will is prepared or not in these circumstances, it is imperative 
to document all advice given to the testator. As well, copious notes should be taken on all 
aspects of the will preparation, including extensive notes on issues relating to capacity. 
 
In determining capacity, you should ask sufficient relevant questions to satisfy yourself that the 
testator meets the capacity tests in the legislation. Numerous checklists with lists of relevant 
questions are available. 
 
Usually where there is a will challenge on the basis of lack of capacity, there is often also an 
allegation of undue influence. 
 
It is important when drafting a will to ensure that the testator is instructing you and not being 
directed by an interested party. Be aware of red flags that may suggest undue influence. 
Examples include a refusal by a “friend” or relative to allow the testator to meet with the lawyer 
privately or a testator who brings in notes setting forth the terms of the will.   
 
Another red flag would be a radical change in the beneficiaries from a previous will. In these 
cases, the lawyer should ask the testator the reason for the change and confirm and document 
the change requested.  If you are not satisfied with the answers given for the change, probe 
further. 
 
Finally, once the will has been drafted, highlight in your reporting letter the changes in the will 
and the explanation given by the testator for the changes.    
 
Clerical errors 
 
Clerical errors are a continual source of claims at LAWPRO. Common errors include spelling 
errors in the names of charitable organizations, typographical errors in bequests, errors in the 
number of parts in the division of a residue and missing dispositive provisions in the document.  
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Most of these errors can be avoided by reading the will or having someone else proofread the 
will. 
 
Another “avoidance tip” is to check the math: The division of the residue should total 100 per 
cent. 
 
Errors in names of charities can result in a charity not receiving its bequest. The solicitor owes a 
duty to the intended beneficiaries and can be found negligent for misnaming the charity.  
 
When drafting a will with a charitable beneficiary, the lawyer can take steps by reviewing the 
Canada Donor’s Guide or the Canada Revenue Agency website to confirm the existence of the 
charity and the proper spelling of its name. It is best practice to include both the name and 
address of the charity because if there is an error, the court has a better chance of identifying the 
intended beneficiary. 
 
Recently LAWPRO was successful in a rectification application with respect to a typographical 
error.   
 
In Earle Nugent, Estate Trustee under the will of Viola Binkley v Susan Lang et al., 2009 
CanLII 26604 (ON S.C.), the solicitor had made a typographic error in the preparation of a new 
will.  As a result, the new will left the sum of $25,000 to each of three beneficiaries rather than 
the intended $2,500.  The court granted the request for rectification. The beneficiaries sought 
leave to appeal but it was denied on the basis that there was no good reason to doubt the 
correctness of the decision. Although this precedent has been extremely helpful in resolving 
other similar claims, it was an expensive process which could have been avoided by simply 
proofreading the will. 
 
Failure to include clauses in the will for disposition of assets and the residue often result in an 
intestacy. If the matter cannot be rectified or resolved, a claim for negligence will be advanced 
against the drafting solicitor. Even if it is resolved, a claim for costs will be advanced by the 
various parties against the lawyer, which can be difficult and costly to resolve. 
 
If the testator has life insurance, RRSP or pension plans where there is a separate designation of 
a beneficiary, this needs to be discussed and considered when drafting the will. Finally, it is 
imperative that you inquire and confirm a testator’s marital status. Common-law spouses are 
often referred to as husband or a wife by a testator. If the testator is separated or divorced, the 
lawyer should review any agreement to determine any support obligations and discuss the 
implications of the appropriate family law provisions. 
 
Conflict of interest 
 
Another source of claims in the estates field is conflicts of interest. Often conflicts arise where a 
lawyer accepting a retainer from both husband and wife or common-law partners to prepare 
mirror or mutual wills. 
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If you obtain instructions from spouses or common-law partners to prepare wills, treat the 
matter as one of a joint retainer. The commentary in the Rules of Professional Conduct under 
Rule 2.04 states: 
 

A lawyer who receives instructions from spouses or partners as defined in the 
Substitute Decisions Act, 1992, S.O. 1992, c.30 to prepare one or more wills for 
them based on their shared understanding of what is to be in each will, should 
treat the matter as a joint retainer and comply with subrule (6). 

 
Further, …if only one of them were to communicate new instructions… 

a) the subsequent communication would be treated as a request for a new 
retainer and not part of the joint retainer… 

b) in accordance with rule 2.03 the lawyer would be obligated to hold the 
communication in strict confidence…; 

c) the lawyer would have a duty to decline the new retainer, unless: 
i)  the spouses had annulled their marriage, divorced, permanently ended 

their conjugal relationship, or permanently ended their close 
relationship…; 

ii) the other spouse or partner had died; or  
iii) the other spouse or partner was informed of the subsequent 

communication and agreed to the lawyer acting on the new 
instructions. 

 
After advising the spouses or partners in the manner described above, the 
lawyer should obtain their consent to act in accordance with subrule (8). 

 
Although the sub-rule does not require it, if there is a power imbalance between the two spouses 
consider recommending that the “weaker” client obtain independent legal advice to ensure that 
the client’s consent is informed and not coerced.   
 
Notwithstanding that the rules do allow a lawyer, in certain circumstances, to act on a 
subsequent retainer, this is an area fraught with danger and a practice that should be avoided. 
For example, although it appears to be permitted under the Rules, a problem can arise when one 
of the partners dies and the surviving partner returns to the lawyer seeking to change his or her 
will. 
 
An example of the type of situation which can arise was discussed in the case of Hall v. 
McLaughlin Estate, 2006 CanLII 23932 (On. S.C.), 2006 O.J. No. 2848. 
 
In the Hall case, the couple had made mutual wills. This was a second marriage for both 
spouses and both spouses had grown children from previous relationships. 
 
The initial wills were mirror wills which provided that on the death of the first spouse the estate 
would go to the other. On the death of the last spouse, the estate was to be split equally with one 
half going to the husband’s children and the other half going to the wife’s children.   
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The wife died first and her estate went to the husband. Contrary to the agreement, the husband 
changed his will and left the entire estate to his children only. The court imposed a constructive 
trust on the net value of the husband’s estate for the wife’s children. The court did so because it 
found there was a binding agreement that the survivor of them would divide his or her estate 
into two halves between the two families.  
 
There is no mention in the judgment whether or not the same lawyer prepared the 1992 will and 
the husband’s subsequent will. If it was the same lawyer and the estate had been depleted, it is 
likely that a claim would have been advanced by the disappointed beneficiaries. 
 
Avoiding negligence claims 
 

1. Promptly report to LAWPRO  
Preventing claims is in both your best interests and those of all lawyers insured under the 
LAWPRO program. Claim prevention helps to reduce the cost of the program and ultimately the 
cost to the profession for the primary insurance program.   
 
To trigger LAWPRO’s involvement, the matter must be reported by the lawyer or the named 
insured in a timely fashion. Failure to report could result in a denial of coverage if LAWPRO is 
prejudiced by the late report. 
 
Many claims are reported late because the lawyer does not realize that there is a potential  claim. 
This is particularly true in the wills and estates field. The following events should trigger a 
report by the insured lawyer to LAWPRO: 

1. a request for the will file after the testator’s death;  
2. a request that the lawyer be examined or provide an affidavit in a will dispute. 

 
If the lawyer reports the matter to LAWPRO as soon as a request is made for his or her file, or the 
lawyer is asked to provide an affidavit, his or her interests can be best protected. LAWPRO will, 
in many cases, provide counsel to respond to a request to review a file or to examine the lawyer 
on a claim prevention basis. 
 
We have in our portfolio numerous claims in which an insured has provided an inaccurate 
statement or affidavit, and in a subsequent lawsuit this becomes the basis for a negligence claim 
against the lawyer. 
 
If you are asked for your file after the testator has died, or are asked by a lawyer for a beneficiary 
or executor to provide a statement, it is possible that a will challenge is being contemplated and 
the potential exists that you may be sued. As well, in the event of a challenge to the will, the 
appointment of the executor may also be in doubt and the lawyer may be releasing a file to a 
party who is not entitled to receive it. The best practice in these circumstances is not to give the 
file to any party without a court order. 
 
2.  Document your file 
Once you have reported the claim or potential claim to LAWPRO , defence counsel will request a 
copy of your file. The contents of the file will often determine the strategy defence counsel will 
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employ to respond to a claim/potential claim. Well-documented files will often provide a viable 
defence to the claim. The reverse is true with respect to poorly documented files.  
 
3.  Use retainer agreements 
Consider using retainer agreements in your practice. Through the use of retainer agreements, you 
specify the terms and conditions of your employment. If there are conflicts of interest, or any 
issue of privilege, this can be canvassed in the retainer agreement.  
 
4.  Write reporting letters 
Where possible, confirm will instructions in writing, document telephone calls and e-mails, and 
prepare comprehensive reporting letters. Reporting letters are extremely important and can be 
easily created through the use of templates. In some cases, a reporting letter confirming 
instructions for a new will and the reason for the drafting instructions may provide a defence to a 
claim from a disappointed beneficiary. 
 
5.  Use checklists 
Using a checklist will help prevent many of the clerical errors that are reported. Checklists also 
help ensure that you’ve asked about all relevant issues including marital status, family history and 
testamentary capacity. 
 
6.  Develop office routines  
All personnel involved in will preparation should be aware of the proper steps to be taken for the 
execution of wills. 
 
Proofreading wills, comparing the lawyer’s notes to the drafted document and checking the math 
for any fractional legacy should be part of the routine before a will is sent to the testator for 
review. Consider using a tickler system to follow up and ensure that wills are executed in a 
timely manner. 
 
Conclusion 
 
In summary, reducing the risk of malpractice claims in the wills and estate field is possible 
through the use of good practices and procedures. The tools to implement these practices are 
readily available to the profession. While you cannot totally eliminate the risk of a malpractice 
claim, you can improve the odds of avoiding a claim by integrating risk management strategies 
into your practice.    
 
Pauline R. Sheps is a claims counsel specialist in LAWPRO’s Primary Professional Liability 
Claims Department. 
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This is not a claim, but… 
Katie James, Claims Counsel  
 

At LAWPRO we often get explanations from insureds as to why they feel their matter is not reportable 
to LAWPRO. Commonly we hear the following: “There is no claim against me. No one has commenced 
an action, there is no litigation. So, there is no claim”. 

In this article I will explain common misunderstandings about reporting to LAWPRO. In particular, I will 
focus on de-bunking the following myths: 

1. being sued is the only time an insured needs to report, 
2. there is no claim so an insured does not need to report, and 
3. the allegation has no merit, so there is no need to report. 

In fact, the duty to give notice to LAWPRO is as broad as it is so that LAWPRO can proactively assess, and 
possibly, repair a matter. While the idea of contacting LAWPRO can feel stressful, it should not be 
confusing. I want to de-bunk common myths we hear when processing Claim Notice Reports. 

Myths about reporting to LAWPRO 

Myth #1: I have not been sued and/or there is no action against me, so I do not 
need to report 
It is important to understand that the commencement of litigation and/or any proceeding against an 
insured is not the defining factor in submitting a Claim Notice Report. While an action being commenced 
is one reason for reporting to LAWPRO it is not the only instance when a matter ought to be reported. 
LAWPRO does not take the word “claim” to mean only a civil suit or other proceeding. 

There are many Claim Notice Reports that are investigated and proactively handled that do not involve 
litigation or threatened litigation against an insured. These matters are reported due to the potential for 
allegations or assertions being made against insureds. 

Myth #2: This is not a claim under the Policy, so I don’t need to report this matter 
The term/word claim is often misunderstood. 

LAWPRO encourages insureds to report even if they are unsure their situation falls under the definition 
of claim or CIRMCUMSTANCE(S). A lawyer’s deductible and levy surcharge history is not triggered by 
reporting a claim and/or CIRCUMSTANCE(S) itself. 

LAWPRO has defined the word CIRCUMSTANCE(S) to assist insured’s with understanding their reporting 
requirements. We will now review some of the policy wording. 
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The Policy: 
In the 2020 Policy, the term CIRCUMSTANCE(S) is defined as: 
(c) CIRCUMSTANCE(S) means any circumstances of an alleged, actual, or possible error, omission, or 
negligent act of which the INSURED becomes aware, which from the perspective of a reasonable 
LAWYER or LAW FIRM could potentially give rise to a claim hereunder. 

General Condition E, sets out how notice of a CLAIM is required to be provided (“If during the POLICY 
PERIOD the INSURED first becomes aware of any claim or CIRCUMSTANCE(S), such INSURED shall 
immediately give written notice thereof or cause written notice to……”). 

CLAIM is defined in Part V of the Policy as: 
(e) CLAIM(S) means: 
(i) a written or oral demand for money or services; or 
(ii) a written or oral allegation of breach in the rendering of PROFESSIONAL SERVICES; received 
by the INSURED and resulting from a single error, omission or negligent act or RELATED 
ERROR(S), OMISSION(S) OR NEGLIGENT ACT(S) in the performance of PROFESSIONAL SERVICES 
for others. 

All CLAIMS which arise from a single error, omission, or negligent act or RELATED ERROR(S), 
OMISSION(S), OR NEGLIGENT ACT(S) shall be deemed a single CLAIM regardless of the number 
of INSUREDS or the number of persons or organizations making a claim or the time or times the 
error(s), omission(s), negligent act(s) or claim(s) took place. 

As well, Section 7.8-2 of the Law Society of Ontario’s Rules of Professional Conduct requires lawyers to 
“give prompt notice of any circumstance that may give rise to a claim to an insurer or other indemnitor 
so that the client’s protection from that source will not be prejudiced.” 

There are endless situations where claims and CIRCUMSTANCE(S) can arise. LAWPRO cannot put them 
into neat, defined categories. 

Under General Condition (G), found on pages 6-7 of the Policy, insureds are required to assist and 
cooperate with LAWPRO in its handling of a matter on behalf of the insured. This includes: 

• Not voluntarily assuming any liability or settling a claim (other than with respect to a Prescribed 
Penalty); 

• Cooperating with LAWPRO in the investigation, defence and repair of any claim; 
• Not interfering in any negotiations or settlement of any claim; 
• Whenever requested by LAWPRO, aiding in securing information and evidence and the attendance of 

any witnesses; 
• Cooperating with LAWPRO in enforcing any right of contribution or indemnity against any person or 

organization (other than the insured’s employees who acted within the scope of their employment), and 
enforcing any entitlement to costs. 

A lawyer may lose their coverage if inter alia they settle a claim without LAWPRO’s involvement, refuse 
to help with their defence, interfere in negotiations etc. 
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Late Notice: 
Late notice often allows small problems to become big ones, and they can jeopardize coverage. Do not 
allow a potential claim/circumstance(s) to fester. Early notice gives us the best chance to help put things 
right. 

It cannot be stressed enough how important it is to provide immediate notice of any claim or 
circumstance(s) that could give rise to a solicitor negligence claim. To avoid coverage issues that can 
result from late reporting of a claim or circumstance(s), don’t find yourself in a position where it is too 
late for LAWPRO to effectively investigate, defend or repair a matter. If adverse findings of fact are 
made in a disciplinary, administrative tribunal process, appeal or Judicial Review, this could impair 
LAWPRO’s ability to defend a later civil suit. 

The consequences of not cooperating, or failing to provide notice of a claim can lead to the Law Society 
of Ontario being asked to step in to the insured’s shoes (which would be at the Law Society’s discretion 
to decline to do), and/or LAWPRO can rely on any such breach by the insured to deny coverage. This 
would be an unsatisfactory result, from the perspective of both the insured and the complainant if 
damages are owed. 

Myth #3: The allegations are without merit, so I don’t need to report 
LAWPRO understands that a common sentiment in the legal community is: “There is no merit to the 
allegation so I am not reporting.” This is not a good idea. LAWPRO encourages and requires insureds to 
provide notice of real or possible mistakes immediately. Whether or not a matter is meritorious is not a 
factor in reporting a claim or circumstances. In addition, the Law Society Rules commentary states that a 
duty to report arises whether or not the lawyer considers the claim to have merit. 

What Happens When You Report 
Once a matter is reported a Claims Counsel will contact you to discuss the report as well as obtain more 
information and determine a strategy. 

As a risk management initiative, LAWPRO will often investigate, monitor or assist on an ex gratia basis. 
This usually involves LAWPRO retaining investigation counsel, who often becomes involved in 
responding to the allegations. If necessary, LAWPRO counsel will attend at cross-examinations with you 
provided LAWPRO is given timely notice of the allegations of ineffective assistance of counsel by an 
insured. If a matter is reported late, i.e. the insured takes steps to self-repair including but not limited to 
responding to the appellant or new counsel by responding to the investigation inquiries, swears an 
affidavit, goes to cross examinations without prior notice to LAWPRO, then LAWPRO cannot guarantee 
assistance as the matter is potentially a late report. 

LAWPRO has experienced high success rates with having ineffective assistance of counsel allegations 
dismissed or dropped. This reduces the likelihood of a former client commencing a solicitor’s negligence 
claim and their chance of success if they do. In several instances, LAWPRO has succeeded in dissuading 
the appellant’s counsel from maintaining the issue in its Notice of Appeal and/or Judicial Review, 
thereby extricating its insured lawyer immediately. 
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Immigration and Criminal Specific Claims and Circumstances(s) 
In recent years, LAWPRO has seen a steady increase in allegations of various types of claims and 
circumstance(s) pertaining to the immigration and criminal bar. Ineffective assistance of counsel is an 
example of a common type of claim. LAWPRO requires its insured to report any such allegations 
immediately and before the formal protocol is engaged. Therefore, if an appeal counsel or your client’s 
new counsel writes or calls you to ‘investigate’ or talk about steps taken by you previously for the client, 
whether at trial or some other proceeding, LAWPRO requests the matter is reported at that time. This 
allows us to engage at an earlier stage. 

Claimants/clients who are considering allegations of incompetent representation often also file a 
complaint to the Law Society of Ontario. This can be a precursor to the client alleging ineffective 
assistance of counsel and insureds ought to report this. In addition, the client may commence a fee 
assessment. While the LAWPRO Policy would not on the face of it apply to a matter that is solely for the 
return of fees paid (such as a fee assessment), or a disciplinary process where the penalty would be a 
fine or similar penalty, these types of proceedings are often the precursor to civil suits that fall squarely 
within the coverage grant. 

Other examples of possible claims/circumstance(s) can be: missed deadlines, failure to submit 
documentation or wrong documentation submitted, missed emails resulting in missed deadline (went 
into SPAM), miscommunication with client, allegation process was not explained properly, misinformed 
plea or application process taken, alleged failure to keep client updated, clerical errors and applications 
to strike pleas, failure to understand or advise the client of the law, election process (judge alone). This 
is just a sample of the types of claim notifications that LAWPRO receives and is not meant to be 
inclusive. As stated earlier, if you are unsure, the best step is to report. 

The comments in this article speak only to the general availability of coverage under the LAWPRO Policy. 
Coverage is determine on an individual case basis, subject to the specific circumstances of the particular 
claim/circumstance(s), allegations made and applicable Policy provisions. 

 

 

 
 
 
 

 
This resource is provided by Lawyers’ Professional Indemnity Company (LAWPRO®). The material presented 
does not establish, report, or create the standard of care for lawyers. The material is not a complete analysis of 

any of the topics covered, and readers should conduct their own appropriate legal research. 
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Puttıng the 
fire out: 

Dealing with the stress 
of a malpractice claim

There is simply no doubt about it: making an error or having an action commenced against you is stressful,  
even for the most successful lawyers. And because almost half of Ontario lawyers in private practice will face 
a malpractice claim at least once in their career, at some point this stress will be a reality for many lawyers. 

From my years of handling professional negligence claims, I have 
seen lawyers react to this situation in different ways including fear, 
anxiety, embarrassment, and even anger.

The initial call with a lawyer is one of the most rewarding parts of my 
job. I am often meeting someone for the first time, learning about 
their practice, their firm, their clients and their current issue. For my 
part, I try to assess whether there is a problem that can be fixed 
or made to go away quickly. For the insured’s part, once they get 
over their initial fear and anxiety and realize they will be helped 
through the claim and defended as appropriate, they usually feel 
more comfortable. 

Embarrassment 
Many insureds experience anxiety over the potential of people 
finding out about the error or alleged error at issue. This can be 
tough, for example, in a major litigation file where the insured’s 
error (or potential error) might be discussed in an endorsement or 
reasons. Worries over losing the client, unsupportive partners, or 
judgmental peers can be hard to balance with the ongoing practice 
of law – all while being named a defendant in a negligence action.

If it is some consolation… remember, almost everyone makes an 
error at some point. Given the statistics, insureds who are willing 
to confide in colleagues will likely find that they are not alone in 
having a claim.

16 LAWPRO Magazine    |    Volume 19 Issue 1 lawpro.ca
©2020 Lawyers’ Professional Indemnity Company. This article originally appeared in LAWPRO Magazine 

 (Vol. 19 no. 1). It is available at www.lawpro.ca/lawpromag The practicePRO and TitlePLUS programs  
are provided by LAWPRO 
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Anger 
Some insureds are angry that they have been sued or that there is a 
suggestion that they have made an error. This is especially the case 
in situations where, in fact, no error has been made. Most insureds 
get over this anger fairly quickly, but some remain intensely angry 
throughout the life of the claim. This makes, not only the initial 
call, but all subsequent calls, challenging. The relationship with 
the insured usually balances out once they realize that the matter 
is moving to a resolution and, angry or not, we will assist them. 

However, this kind of reaction to a claim emphasizes why it is 
so important to report a claim or potential claim to LAWPRO. 
Anger can lead to bad decision making such as retaliatory steps 
or aggressive letters that might actually undermine the insured’s 
position. Reporting the potential claim and allowing another 
professional to deal with the situation enables the insured to step 
back and take a break from the confrontation. Keep in mind that  
having a claim made against you does not mean it is a valid claim.  
In fact, almost 40 per cent of claim files are closed with no payment 
at all (including defence costs). 

Fear
I have also worked with insureds who are so overwhelmed by the 
situation that they can barely relay the facts. Take Carol (name has  
been changed), for example. She negotiated the settlement of her  
client’s divorce proceedings which included each spouse retaining 
equal share of their holdings in a company they owned together with  
another party. Only after the final Order was signed did Carol learn  
that, because the class of her client’s shares was different than that 
of her husband’s, there would be an unequal tax effect of $750,000 
each year going forward. Carol had $2 million in insurance coverage, 
including excess insurance – far less than the many millions in  
potential damages. I could barely hear Carol at the end of our initial 
call when she whispered, “I am going to lose my house.” 

Carol was often in my thoughts over the next few weeks. I wondered  
whether she was getting any sleep at all, and whether she had some-
one to confide in. In the end, there was good news: the matter was  
repaired and the file closed without any damages having to be paid 
and without Carol losing her house. That is another rewarding part 
of my job: telling an insured that their matter has been resolved. 

Denial/Avoidance
All too often, I see cases in which insureds are so stressed about an  
error, that they can’t bring themselves to report it at all or have waited 
a significant period of time before doing so. These insureds simply 
cannot deal with the situation. Once a report is made, some of these  
insureds avoid dealing with the matter and will not return our phone  
calls or correspondence. This, of course, makes an already difficult 
situation worse. The delay in reporting may result in circumstances  
where it is too late for LAWPRO to repair an error or defend an  
action. Failing to cooperate may also result in a breach of the insured’s  
obligations under the Policy. Both situations can result in a denial 
of coverage. 

Remember, no good will come from a delay in reporting a claim. 
Reporting a claim as soon as possible allows LAWPRO to provide 
early intervention and your best defence.

Making it through
The good news is that 83 per cent of LAWPRO’s claims are closed 
with no finding of liability or indemnity payment. While dealing 
with a claim is stressful, we are here to help. If you are feeling 
overwhelmed by an error or a claim against you, consider taking 
the time to check in with a trusted friend or colleague. If you do 
not feel comfortable sharing your situation with someone you 
know, the Member Assistance Program provides confidential  
peer counselling. 

Martine M. Morin is Unit Director & Counsel, Claims at LAWPRO 

lawpro.ca LAWPRO Magazine    |    Volume 19 Issue 1 17
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Additional Resources and CPD 
Practice Management Resources 

LAWPRO’s Practice Tips Sheets Helpful tip sheets organized by type of 
practice error which provide ways to avoid 
common mistakes. Includes tips on 
delegation, managing deadlines, conflicts of 
interest, and other categories. 

Table of Ontario Mentoring Programs A helpful table of various mentoring programs 
offered by legal groups and associations for 
Ontario lawyers 

Technology Products for Lawyers and Law 
Firms 

A helpful table of software solutions for 
lawyers. 
 

Tips and resources for locating wills, legal 
files and other legal documents 

The Law Society of Ontario’s resource on 
finding wills and other legal documents in 
Ontario. 

Additional CPD  
Working together, remotely – Managing and 
leading through COVID and beyond 

In this pre-recorded program from June 2021, 
presented by LAWPRO in partnership with 
Toronto Lawyers Association, leading lawyers 
and expert law practice advisors share 
lessons learned and tips to date from our 
rapid shift to virtual practice, with a focus on 
how we can make our practices work better 
for ourselves, our teams and our clients.  

Avoiding the wire fraud nightmare – What you 
need to know to protect yourself and your 
clients 

In this pre-recorded program from October 
2021, hear from the experts about the latest 
wire scams against law firms and their clients 
and how to stay a step ahead. You will learn 
tips you can easily implement in your practice 
to help prevent wire fraud and other cyber 
dangers. This is a must-view program for 
lawyers, their clerks and staff to understand 
and combat wire fraud. 
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SPEAKER BIOS 

Rebecca Fisch 

 
Rebecca Fisch is a lawyer working exclusively in the areas of estate planning, 
administration, and mediation. Rebecca’s practice focuses on the drafting of wills, trusts 
and powers of attorney. She also advises estate trustees and executors on the 
administration of estates, including applications for certificates of appointment (probate) 
and other related matters. 

Rebecca has a Certificate in Mediating Disputes from Harvard Law School. She has a 
particular interest in helping families who are struggling with a contested estate or the 
equitable distribution of assets. Rebecca is also available to mediate any elder care 
disputes between family members. She believes that the preservation of family harmony 
is paramount and to the degree possible this is the ultimate goal of her mediation. 

Rebecca is a long-standing member of the Ontario Bar Association’s Trusts and Estates 
section. For the last two years she has co-chaired the section’s Continuing Legal 
Education committee. 

Prior to starting RSF Law, Rebecca was an associate at a mid-sized downtown firm. 
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Pia Hundal 

 
Pia Hundal's practice focuses on estate and trust litigation, including will challenges, 
will interpretation, passing of accounts applications, dependent’s support claims, power 
of attorney disputes, guardianships, trust litigation and alternative dispute resolution. 
 
Pia works to resolve disputes in the most cost-effective manner and has a great deal of 
experience resolving disputes at mediation. She also has extensive litigation 
experience, including work on major trials and arbitrations, and has made countless 
appearances in the Superior Court of Justice. 

Prior to joining Miller Thomson, Pia practised family law, estates and civil litigation, 
focusing on estates and trusts matters. As a result of her experience practising family 
law, Pia brings a unique perspective on the impact of family law issues on estates 
matters. 

Pia’s expertise has been recognized by Best Lawyers in Canada. 
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Chris Stankiewicz 

 
Chris Stankiewicz is a Claims Counsel at the Lawyers’ Professional Indemnity 
Company (LAWPRO), where he deals with professional negligence claims brought 
against lawyers practicing trusts and estates, family law and other areas. Prior to joining 
LAWPRO Chris practised exclusively in the areas of family law and estates litigation in 
Toronto. Chris has litigated matters before all levels of Ontario Courts and the Supreme 
Court of Canada.  
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Juda Strawczynski 

 
Juda Strawczynski manages and promotes practicePRO, LAWPRO’s innovative 
claims and risk management initiative, including identifying emerging claims and risk, 
resource creation, and outreach to the profession.  

Prior to joining LAWPRO, he served as a Policy Counsel at the Law Society of Ontario, 
where he provided strategic counsel with respect to key issues facing the legal 
profession, including access to justice, professional regulation, governance and 
legislative issues. Prior to that, Juda practised litigation, and served as a Fellow at 
Physicians for Human Rights in Cambridge, MA, as President of Canadian Lawyers for 
International Human Rights (CLAIHR) from 2013 to 2018, and as a Director of the 
Canada Millennium Scholarship Foundation. Juda has a Bachelor of Arts from McGill 
University in Humanistic Studies and International Development Studies, and a Juris 
Doctor from the University of Toronto. 
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