
LAWPRO
magazıne

…making a difference for the legal profession www.lawpro.ca

Also 

LAwPRO defences, repairs, recoveries 

Protecting yourself from Facebook 

Tips to avoid claims in real estate  

Claim numbers & costs reach new highs 

2011 
annual
revıew

MAY/JUNE 2012 VOL 11.2

http://www.lawpro.ca
http://www.lawpro.ca


upcoming 
events

recent 
events

June 6, 2012 
LSUC’s Annotated Agreement of Purchase and
Sale for Residential Property 
TitlePLUS sponsoring 
Toronto, ON

May 2 & 3, 2012
Toronto Real Estate Board Trade Show 
TitlePLUS exhibited 
Toronto, ON

May 11-12, 2012
CCLA East Region Solicitors Conference
TitlePLUS exhibited
Montebello, QC

June 8, 2012
OTLA Spring Conference
E&O pitfalls for plaintiff practice
Dan Pinnington presenting
Toronto, ON

May 4, 2012
ABA LPM Spring Meeting
Facebook, financial tips and time management 
for lawyers 
Dan Pinnington presented
Napa, California 

May 15, 2012
Hamilton Law Association Professionalism Session 
60 professionalism, practice management, and
claims prevention tips in 60 minutes 
Dan Pinnington presented
Hamilton, ON

June 20, 2012
WeirFoulds LLP
LAWPRO policy and claims prevention
Dan Pinnington presenting 
Toronto, ON

May 6-8, 2012
Legal Education Society of Alberta’s “Refresher
Course in Real Estate”
TitlePLUS sponsored
Lake Louise, AB

May 23, 2012
Canadian Italian Lawyers Association Dinner
Professionalism, claims prevention and 
avoiding fraud: Dan Pinnington presented
Administrative dismissals: Domenic Bellaccicco
presented 
Toronto, ON

August 12-14, 2012
CBA Canadian Legal Conference & Marketplace 
TitlePLUS exhibiting
Vancouver, BC 

May 9-12, 2012
ILCO Conference 
TitlePLUS exhibited
London, ON

May 24, 2012
LSUC – Professionalism and Practice Management
for Real Estate Lawyers 
Recognizing possible problems involving the payments
of funds on closing
Dan Pinnington presented 
Toronto, ON 

May 11, 2012
CDLPA 2012 Spring Plenary: What’s Your Practice
Worth: Succession Planning/Practice Valuation  
LAWPRO’s Run-off insurance coverage 
for retired lawyers
Ray Leclair presented 
Kingston, ON

May 31, 2012
LSUC’s Solo and Small Firm Conference and Expo 
TitlePLUS exhibited 
Toronto, ON
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keyDaTeS

July 31, 2012 
Real estate and civil litigation transaction

levies and forms are due for the quarter

ended June 30, 2012. 

September 15, 2012 
File your CPD Declaration by this date to

qualify for the $50 premium discount for

each LAWPRO-approved CPD program 

(to a maximum of

$100) completed by 

this date. 

On or about 
October 1, 2012 
LAWPRO online filing of Professional Liability

Insurance renewal applications for 2013 

is expected to begin. If you wish to file a

paper application instead, please note that

paper renewal applications will not be 

automatically mailed out, but you can

download a 2013 pre-populated paper 

renewal application from our website on

or about October 1, 2012. 

in The news

Two LawPRO board members 
honoured with Law Society Medal
We are pleased to announce two of our board of directors, James R. Caskey, Q.C., and Prof.
Vern Krishna, C.M., Q.C., LL.D., were named recipients of the Law Society Medal for their
commitment and dedication to the legal profession.

The Law Society Medal was established in 1985 to honour outstanding lawyers in Ontario, who
have devoted their profession to serving the public whether in an academic atmosphere,
specific area of practice or another professional realm. All nine recipients received the Law
Society Medal at a ceremony at Osgoode Hall on May 23, 2012. 

Susan McGrath named 
Chair of LawPRO Board of Directors
LAWPRO’s Board of Directors announced the appointment of Susan T. McGrath to the position
of Chair of the Board. A sole practitioner based in Iroquois Falls, Ms. McGrath has held
leadership roles with the Cochrane Law Association (president,1983-84), the Ontario Bar
Association (president, 1999-2000), and the Canadian Bar Association (president, 2004-2005).
Board members also thank Ian D. Croft for his leadership and contributions as board chair
over the past four years, and are pleased to announce that he will continue to serve on the
board as its vice-chair. 

The appointment of Ms. McGrath as board chair resumes a long-standing tradition of having
a Law Society bencher lead the LAWPRO Board of Directors.

LawPRO appoints senior staff members
LAWPRO announced the creation of a new department that will bring LAWPRO’s claims
prevention and stakeholder relations activities together under one roof. 

The new Claims Prevention & Stakeholder Relations department will be headed by vice-president
Dan Pinnington and will include Ray Leclair, who has been appointed LAWPRO’s vice-president,
Public Affairs. 

Pinnington has been with LAWPRO for the past 11 years and recently held the position of
director, practicePRO. He has played a pivotal role in growing LAWPRO’s risk management
program and building the profile of LAWPRO’s practice and risk management initiatives
within the legal community. 

Leclair joined LAWPRO in 2008 as vice-president, TitlePLUS and in 2011 was appointed
LAWPRO’s vice-president, Public Affairs on an acting basis. As vice-president Public Affairs,
Leclair is responsible for LAWPRO’s government relations and other outreach activities.
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eBRiefS

in The news
LawPRO, TitlePLUS program help put media spotlight 
on lawyers

Through the efforts of LAWPRO’s vice-president of Public Affairs, Ray Leclair, the TitlePLUS program’s effort to educate consumers about
the benefits of working with a lawyer continues to gain traction. 

Among the print media sources that have recently sought out Leclair as a subject matter expert are: The Toronto Star for an article on
identity theft in which Leclair talked about real estate title fraud; the Financial Post for an article on consumer debt; and Post Media for an 
explanation of how title insurance protects home owners (resulting article was carried in newspapers across Canada).

On screen, Leclair was featured in two videos during fraud prevention month in February 2012. Leclair gave mortgage brokers tips on how
to avoid being caught up in a mortgage fraud in a special segment that aired on the Canadian Mortgage Broker News TV. At a media 
conference held by the Ontario Association of Chiefs of Police to launch fraud awareness month in February, he talked about bad cheque
frauds and how they affect lawyers and the general public.

LAWPRO’s TitlePLUS program released results of a survey earlier this month on Canadians and wills and powers of attorney that is receiving
extensive media coverage. The survey reveals 56 per cent of Canadians do not have a will, and 71 per cent do not have a power of attorney.
Reaching a milestone such as purchasing a home or condo only prompted 13 per cent of Canadians to sign a will. In media interviews with
Post Media (National Post), Atlantic Canada radio and Quebec television, Leclair discussed the legal risks of not having a will or power of
attorney, and reinforced the benefits of working with a lawyer to ensure the will reflects the individual’s intentions and circumstances. More
media coverage is expected from this national campaign that launched in mid May.

Insurance News
Mark your calendar: Key dates for LAWPRO filings
January 17, 2012
Key dates for filings, renewal for the 2012 insurance year.

Consider applying for LAWPRO Optional Excess Coverage
January 31, 2012
A reminder to firms that have requested a quote to consider 
purchasing excess insurance coverage.

LAWPRO Magazine: Attracting and retaining top talent
February 8, 2012
This issue of LAWPRO Magazine featured articles about attracting and
retaining top talent; deciding whether a job is the right “fit”; the pro-
fessional liability pitfalls in unbundled legal services; avoiding conflicts
when making lawyer lateral transfers; dealing with vexatious litigants;
and more.

Outstanding transaction levy filings – 2011
March 12, 2012
A reminder that transaction levy filings for the fourth quarter of
2011 were due January 31, 2012.

2011 Annual report; Deadline reminders
May 1, 2012
2011 Annual report released; Reminder of deadline for first-quarter
levy filings and payments and levy exemption forms.

Webzines
Special issue: Corporate-commercial practice
January 11, 2012
Avoiding common corporate-commercial errors; lawyers on clients’
boards; the end of “shelf corporations”?

Litigation update
March 26, 2012
Documenting files; Rules 26 and 48; litigation an important source
of claims in 2011. 

The following is a summary of the electronic communications you should have received from LAWPRO this winter. To ensure that you receive
timely information about deadlines, news and other insurance program developments, please make sure you have whitelisted service@lawpro.ca
with your email service provider. The full content of these newsletters is available at practicepro.ca/enews.

http://www.practicepro.ca/enews
mailto:service@lawpro.ca
http://www.lawpro.ca
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LAWPRO has long promoted the benefits of mentorship, which
flow not only to the mentee, but also to the mentor. Lawyers who
have access to experienced mentors benefit from practical advice
and information without having to learn “by trial and error.” 

While many Ontario lawyers give their time generously to more
junior members of the bar, some may be deterred by the potential
risk of liability for a claim relating to the work of a mentee. 

Recognizing this, LAWPRO has special rules in place to address this
concern as it may affect the LAWPRO primary professional liability
program and to encourage mentoring relationships:

LAWPRO will waive any deductible and claims levy surcharge on
any claim made against a lawyer mentor arising out of a mentoring
relationship provided that: 

• the mentor and mentee agreed to enter into a formal mentoring
relationship, as evidenced by a written document of some kind;

• the mentor had no contact with the mentee’s client that would
create a solicitor/client relationship; and

• the mentee understood that she/he was responsible for individually
and independently satisfying her/himself of the soundness of any
suggestions, recommendations or advice-like comments made
by the mentor.

The written document evidencing the relationship does not have to
be a formal signed mentoring agreement. It can be as simple as an
exchange of e-mails acknowledging the relationship and the three
terms listed above. 

LAWPRO, through its practicePRO program, has created several
resources to support mentoring relationships. Among these is our
Managing a Mentoring Relationship booklet, which provides mentors
and mentees practical advice and insights on how to make the most
of a mentoring relationship. �

Mentor with less fear 
with LAWPRO waiver of deductible

Looking for mentorship tips? 
Here are some resources:

LAWPRO/practicePRO:

practicePRO’s Managing a Mentoring Relationship booklet is
available online at practicepro.ca/mentoringbooklet. It offers
valuable tips on topics such as mentor preparation, identifying
goals, setting expectations, avoiding conflicts of interest, evaluating
results, and drafting a mentoring agreement to guide how the
relationship will work.

LAWPRO has also published articles about mentoring. To view
the list and to download specific articles, visit practicepro.ca/
topiclisting and locate the “Mentoring” topical category, or
review the April 2002 issue of LAWPRO Magazine in the LAWPRO
Magazine archives.

There are several other mentoring initiatives in Ontario offered
by various organizations. They include:
• Law Society of Upper Canada: The Mentorship Program

at the Law Society comprises three initiatives: an Equity
and Diversity Mentorship Initiative, Articling Mentorship
Initiative and a Practice Mentoring Initiative. For more 
details on these programs see the Lawyer Mentorship
Program page on the Law Society website:
rc.lsuc.on.ca/jsp/mentorship/index.jsp

• The Ontario Bar Association has a mentorship program
that links young lawyers with experienced ones for guidance
and practice tips to facilitate the young lawyers’ successful
integration into the legal profession. For more details on
this program see the Mentorship Program page on the 
OBA website: oba.org/en/mentorship/main_en/home_en.aspx

• The Advocates’ Society has a members-only mentorship
program that consists of two initiatives, a “roster mentorship”
that provides practical advice and a “shadowing” mentorship
program that provides an experienced lawyer that will attend
court and provide a critique. For more information on these
programs see the Roster and Shadowing Mentorship page 
on the Advocates’ Society’s website:
advocates.ca/new/membership/mentorship.html

• Several CPD providers offer “mentoring dinners” that usually
consist of an opening presentation highlighting different
scenarios or issues, followed by a small group discussion
over dinner and then a summary discussion.

errors&omissions

http://www.advocates.ca/new/membership/mentorship.html
http://www.advocates.ca/new/membership/mentorship.html
http://www.advocates.ca/new/membership/mentorship.html
http://oba.org/en/mentorship/main_en/home_en.aspx
http://oba.org/en/mentorship/main_en/home_en.aspx
http://oba.org/en/mentorship/main_en/home_en.aspx
http://rc.lsuc.on.ca/jsp/mentorship/index.jsp
http://rc.lsuc.on.ca/jsp/mentorship/index.jsp
http://rc.lsuc.on.ca/jsp/mentorship/index.jsp
http://practicepro.ca/information/default.asp
http://practicepro.ca/information/default.asp
http://www.practicepro.ca/practice/Mentoring.asp
http://www.lawpro.ca
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practicetip

Real estate lawyers:
The buck stops with you
LAWPRO is seeing far too many real estate claims where the lawyers
handling the deals are making or not catching fairly basic errors.
Often these mistakes result from errors made by clerks – all or
most of which the lawyer could’ve and should’ve caught. Common
mistakes include:

• Not catching errors in legal descriptions

• Missing executions

• Not doing searches

• Not bringing rights of way or easements to the attention of 
the client

We also see claims involving ILA. Sometimes there was no recogni-
tion that ILA was appropriate on the transaction, or an allegation
that it was done in a haphazard way. In this case it is alleged that
the lawyer giving the ILA did not take the time to understand the
transaction and properly explain the impact and implications of it
to the client.

Why are these errors happening? 

There are many possible explanations. Real estate lawyers are under
intense pressure to keep their fees low. Fee pressures may result in
lawyers spending less time than they should on a matter, or delegating
things that they should be doing to a clerk. Perhaps clerks do more
when things get busy on days near the middle and end of the month
when there are multiple closings. Some will suggest that title 
insurance gives lawyers a false sense of security or has made some
lawyers lackadaisical about the work they are required to do on a
real estate transaction.

What can be done to prevent these errors? 

Real estate lawyers need to remind themselves that they are 
responsible for all work done on a real estate deal by their firm –
including work done by staff. To be effective, efficient and profitable,
you have to use real estate clerks to do the legwork on real estate
deals. But take care to make sure they are doing the work that they
should, that you are highlighting anything unusual on a particular
deal, and that you are carefully checking their work before the deal
is closed.

Meet with clients and make sure you are always present when they
sign documents. It is also good practice to have the clients execute
a “waiver” prior to closing, particularly when acting in a transaction
that is out of the ordinary. The waiver explains the unusual issue
and confirms that the clients understand and accept the issue 
before closing.

And be especially careful if you are delegating the work to a real
estate clerk outside your office. We are aware of a real estate clerk
that has gone to work for and stolen money from multiple lawyers
and lenders.

Lastly, never let anyone else use your PSP. It is a violation of the Rules
of Conduct and you are giving away all your responsibilities by
doing so. �

Dan Pinnington is vice-president of Claims Prevention and Stakeholder Relations,
and Rosanne Manson is LAWPRO claims counsel.

NEXT >< PREVIOUS

http://www.lawpro.ca
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During a recent phone call with one of my colleagues, we had a bit of a chuckle over a rather risqué and nSfw (not
suitable for work) article that one of our mutual friends had apparently just read online. Think clothing-optional antics
by a celebrity in Vegas. as it happened, a few minutes before our call, we had both seen a facebook update telling
us that our friend had just read this particular article.

The critical fact here is not what happened
in Vegas, but rather that our friend likely had
no idea that the articles he is reading are
being shared with the world via Facebook.
And our friend is certainly not the only
person unknowingly embarrassing himself
in front of all his Facebook friends and 
acquaintances. More and more people are
unknowingly sharing embarrassing infor-
mation about what they are reading and
watching on Facebook and other social
media tools.

Remember, some sites will automatically
share your online activities with your 
Facebook friends. These sites may warn you
about this sharing the first time you visit
them, usually when you click through to look
at an article or video that someone you know
has shared. A little window will pop up with
a vague warning before the article you want
to read appears. You frequently consent to the
sharing simply by proceeding to the article,
although occasionally you will be asked to
consent by clicking a checkbox. In most cases,
this will be the one and only warning you get.
From that point forward, an update will
automatically be posted to your Facebook

page with a description and link to every
item you watch or read on that site. Yikes!!

This is called “frictionless” sharing. The
number of sites using frictionless sharing 
is growing very quickly. At first it was
mainstream media and sites such as Netflix
and Spotify, but now there are many more,
and the list is growing longer on a daily basis.
There are now more than 60 including:
Ticketmaster, Autotrader, Kobo, TripAdvisor,
Urbanspoon, Pinterest, Branchout and
FourSquare.

Do any of the apps on this list look familiar?
Are you using any of them?

Go to your Facebook Privacy settings page
and review the list of apps you have installed
and what they are sharing. Do it now. Right
now. I am guessing you are sharing informa-
tion that you don’t realize you are sharing.

And while you’re at it, don’t stop at just
checking your Facebook settings. Check the
privacy and sharing settings on the other
social media tools you use. MyPermissions.
org is a great tool to help you do this.

MyPermissions (mypermissions.org) will
help you systematically review the permis-
sions you have granted in the various social
media tools you use. And the simplicity of
MyPermissions is brilliant – it doesn’t require
any access to your accounts. It’s basically a
collection of bookmarks that directly link to
the permissions pages for Facebook, Twitter,
Google, Yahoo, LinkedIn, Dropbox, Insta-
gram, and Flickr. If you are logged into one
of these sites, clicking on the relevant link on
the MyPermissions homepage will take you
right to the permissions page for that site.

I encourage you to take the time to review
the permissions you have given in the various
social media tools you use. Many of you
will be surprised at the permissions you
have granted. Revoke the ones you don’t
think are necessary or appropriate.

Lastly, put a reminder on your “to do” list
or calendar to review your permissions
once a quarter, every few months or even
monthly. Remember that checking your
permissions helps protect your privacy. �

Dan Pinnington is vice-president of Claims 
Prevention and Stakeholder Relations. He can 
be reached at dan.pinnington@lawpro.ca

techtip

Is Facebook 
secretly sharing 
what you are reading and watching?

mailto:dan.pinninton@lawpro.ca
http://mypermissions.org/
http://mypermissions.org/
http://mypermissions.org/
http://mypermissions.org/
http://www.lawpro.ca
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bookreview
here are three new additions to the practicePRO Lending Library you can read in under an hour.  Two cover the
gadget everyone waits in line to buy, and the other a powerful (but often underused) tool for building your online
professional contact network.

The practicePRO Lending Library has more than 100 books on a wide variety of law practice management topics. Ontario lawyers can borrow books in person or
via e-mail. A full catalogue of books is available online (www.practicepro.ca/library). Books can be borrowed for three weeks. LAWPRO ships loaned books to you at
our expense, and you return books to us at your expense.

We have books on these topics:
• Billing & financial management
• Law firm management & administration
• Marketing & client relations
• Law office technology

• Career issues
• Wellness & balance issues
• Solo and small firm issues

About the practicePRO Lending Library

iPad in One Hour for Lawyers 
by Tom Mighell. Published in 2011, 106 pages
Lawyers are jumping on the tablet bandwagon in huge numbers, and
many are opting to go with Apple’s iPad. This book is a great quick
read for those who are still thinking about getting an iPad, or who
bought one and are still figuring out how to get the most out of it. The
author – Tom Mighell, a member of the Law Practice Management
section of the American Bar Association (ABA) – aims to have the
user configured and ready to start using the device in under an hour. 

After quickly familiarizing the reader with how to navigate the
buttons and controls of the iPad, Mighell explains how to set up
email, contacts and calendars (the essentials of remote lawyering).
From there, it’s on to learning how to synchronize, organize and
access your files both through the device itself and via “the cloud.”  

With the user now set up, the remainder of the book explores how
lawyers can use the iPad in productive ways (as opposed to playing
Angry Birds). Add external tools such as a keyboard, stylus, and
stand to make it easier to work with the tablet. Download apps for
taking notes, reading documents and holding virtual meetings. Other
lawyer-focused apps specifically help with trial preparation and
legal research.  

To really dig into all the apps available, be sure to also check out
the following.

iPad Apps in One Hour for Lawyers 
by Tom Mighell. Published in 2012, 115 pages
With more than 200,000 apps for the iPad to choose from, finding
the best ones can be time-consuming and confusing.  In this book
Tom Mighell selects what he considers the best apps for lawyers
looking to get the most out of the iPad.

After first explaining how to buy, install, and organize apps, the
author then breaks down the selection into broad categories. There
are apps for getting organized, document-editing apps, apps for the

For full descriptions of these titles, including downloadable tables of contents, go to practicepro.ca/library

law office, news and reference apps, utilities that let you work with
other devices (such as printers and scanners), travel-focused apps
and apps to help you relax and have fun at the end of a long day.
The focus is mainly on paid rather than free apps, because in the
author’s opinion these are usually a cut above in terms of quality
and functionality (though there are still lots of great free apps out
there). Each section features must-have “recommended” apps, along
with “runners up.”

LinkedIn in One Hour for Lawyers 
by Dennis Kennedy and Allison C. Shields. Published in 2012, 128 pages
By now many lawyers will have set up a LinkedIn account – but they
may not have done much more than register, create a simple profile
and add new connections from time to time. Some may see it as
just another social media fad, when in fact LinkedIn can be a tool
for replicating online what lawyers strive to do in real life: build
connections, network and gain new clients.  

The authors are Dennis Kennedy, an IT lawyer and technology colum-
nist for the ABA Journal, and Allison C. Shields, an author and
consultant on practice management and business development issues. 

The first portion of the book is a series of ten lessons that will take
a lawyer step-by-step from creating a profile that’s active and dynamic
to building a network of connections to leveraging knowledge and
experience by participating in LinkedIn’s Groups and taking part in
Answers (a type of discussion forum) and Recommendations. 

The remainder of the book covers more advanced topics such as
ethical implications lawyers need to consider, how to use LinkedIn
in the hiring process, and apps that can be installed to make your
profile even more functional and interactive.

If all you’ve done on LinkedIn is set up a profile and added a few col-
leagues as connections, read this book. After you’re done you’ll want
to take a fresh look at how much more this tool could be doing to
help you nurture and expand your professional network. �

Tim Lemieux is practicePRO coordinator at LAWPRO.

http://www.practicepro.ca/library
http://angermanagementtips.com/
http://www.lawpro.ca
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In this, the third annual review of LAWPRO operations, we’re taking a slightly different 

approach. You’ll notice that there are fewer words in many sections and more use of

graphics to convey information. 

Why this change? Because a picture is worth a thousand words. And because now –

more than ever – we need to get your attention. 

We need you to absorb the information we’re going to share on

the following pages. And we need you to act on that information,

to look seriously at every aspect of your practice from a risk

management perspective: Who are your clients? How well do you

document? How good are your controls, procedures and overall

practice management? And how vulnerable are you to having a

claim filed against you?

Because, the BIG story in 2011 is claims. The number of claims

reported is up 11 per cent to 2,468. Based on actuaries’ projec-

tions, claims costs in the E&O program alone could top the

$90 million mark for 2011.

As is more fully explained on the following pages, no matter how

we slice and dice the numbers, the trend is up:

• Over the last decade, the number of lawyers in practice has

increased 28 per cent. But the number of claims reported is

up 34 per cent.

• The claims you’re reporting cost more to resolve: The average

cost per claim file is up 37 per cent from $31,000 in 2001 to

$42,000 in 2009. Put another way, the number of claims in

the $100,000+ category has gone up 115 per cent to 275 in

2009 from 132 in 2001.

These are disturbing trends that raise many questions, the most

important of which are: What is going on and how can we rein in

this trend?

what’s driving the increase in claims?

As I said in my comments in the 2011 LAWPRO annual report,

there’s likely no “Eureka!” explanation for this claims trend. But

a few possibilities come to mind:

• It’s a more complex business environment in which you’re

handling more complex files that seem to result in more

complex and costly claims. 

RemARks OF The PResiDenT & CeO

$101 million
in claims costs
Do we have your attention yet?

Claim numbers & costs reach new highs 

2011 
annual
revıew
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RemARks OF The PResiDenT & CeO

• It’s a more litigious world in which clients have higher 

expectations.

• There are more claims involving self-represented (and in some

cases, vexatious) litigants – a worrisome and often expensive

trend that puts tremendous pressure on our court system and

on the defendant lawyer.

• Disturbing practice trends – such as lawyers abandoning

practice to non-lawyers who are not supervised; or lawyers

who (perhaps unthinkingly) deal with an intermediary rather

than with the actual client and who are surprised when the

client ends up unhappy and sues the lawyer (or worse still,

the intermediary turns out to be a fraudster).

• The “law of multiples” which can take many forms such as

multiple lawyers doing the same type of work (or based on the

same guidance) that leads to class action potential when

there’s an allegation that they all did it wrong; or the same

lawyer is sued over doing the same (allegedly wrong) thing

multiple times; or a lawyer undertakes many mortgage

transactions without considering that there are red flags that

need to be brought to the attention of the lender – such as

a significant increase in the value of the property in a very

short period of time or inexplicable credits.

In many of these scenarios, communication (with the client) and

the related need to pay attention to detail are common themes.

And certainly both are front and center in our own concerted

efforts to help you understand your claims risk and how to

minimize it.

what are we doing to help you manage risk?

Here’s a snapshot of what we are doing: Our AvoidAClaim blog

has become the best place to go to learn about the latest fraud

scams, scammers and the fake ID, cheques and communication

they’re using. Our new series of practice-specific Webzines (sent

to you by email) provide information and risk management advice

specific to your area of practice (and even though we go to great

lengths to give you only information relevant to you, only 24 per

cent of lawyers read the information we provide!). We took our risk

management message to 90 lawyer audiences at conferences,

seminars, workshops and law firm presentations in 2011 –

outreach at a level never seen before. We’re reaching out to

newer and emerging lawyer networks to ensure we have all

bases covered in our drive to get the message out. 

But we cannot tackle this claims issue alone: It’s more clear

than ever that lawyers need to practise defensively more than

ever before. Just like there are MORE financial challenges for

everyone trying to make a living (including lawyers), MORE

complexity of technology and government regulation, there is

MORE risk of lawyers being sued and MORE dollars are at stake.

solid results despite these challenges

In this climate, we are particularly proud of our successes. On the

financial front, we are profitable and continue to exceed solvency

benchmarks (although here too challenges continue to loom).

For 2011 and 2012 we were able to hold the base insurance

premium steady at $3,350 – while also reducing REPCO pre-

miums, and offering new calls, those practising part time and

those eligible for the restricted area of practice option a higher

premium discount. 

Improved underwriting and lawyer outreach has helped us bring

down TitlePLUS claims costs and our claims paid ratio has held

at just over 40 per cent. Our Excess Insurance program continues

to attract a solid 20 per cent of our target market (lawyers in firms

of 50 or fewer lawyers) and in 2011 provided excess coverage

to a record 1,466 firms representing 3,711 lawyers; as well, our

retention rate on this program is high – with 97 per cent of firms

choosing to stay with LAWPRO for their excess coverage in 2012.

We’re also focused on efficiency: General administration costs of

$17.4 million were $1.6 million less than expected and represent

only about 19 per cent of overall costs compared to industry

averages of closer to 30 per cent. 

Overall, LAWPRO posted net income of $8.6 million; shareholder’s

equity – which represents the value of the bar’s investment in

LAWPRO – has increased to $168 million. These strong results

ensured our Minimum Capital Test (220 per cent) – a key solvency

metric – stayed well within the parameters set by our board of 

directors and above the levels that would prompt concern on

the part of our regulator. They also contributed to our 12th

consecutive A (Excellent) rating from the A.M. Best Company, a

leading rating agency. A.M. Best also gave our company a stable

outlook – an indication that it believes we will be able to continue

to obtain a positive rating in the future.

But we – lawyers and LAWPRO – have our work cut out for us: The

pressure that the current claims trend is putting on premiums is

tremendous. When claims costs account for 80 per cent of our

budget, there’s little we at LAWPRO can do on the administration

side that will have a noticeable impact. 

The only way to keep premiums at relatively stable levels is to

reduce claims numbers and costs. And that task is largely up to

you: What one thing are you going to do differently in 2012 that

will significantly minimize your claims risk? 

Our statistics tell us that each year about 400 lawyers find them-

selves having to report a claim for the first time. Make sure you’re

not among the 400 in 2013. Take the time to ask yourself those

questions I posed at the start of my comments. Are you really

practising in the most risk-averse way reasonable?

Kathleen A. Waters.

President & CEO
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Premium changes for 2012 
announced in september 2011

RePCO 
premium

reduced to

$250
from $400

Discount 
for part-time 
or restricted 

practice 
(criminal/

immigration)
increased to

50%
from 40 %

hitting our stride: Fine-tuning coverage

new lawyers

max 50% discount
(50% first year of practice, 40% in second; 30% in third;

20% in fourth)

Base premium

steady at

$3,350/
lawyer

from
40%

2,000

0

2,500

3,000

3,500

4,000

4,500

5,000

5,500

$6,000

Premium for 2011 increased by $400 to $3,350

in response to record-level claims costs, continuing

weak investment returns, a decline in the discount

rate, impact of the hsT, and the need to maintain

minimum capital ratio (mCT) at a prudent level.

more lawyers tailoring coverage to their needs

new call 
discount

Coverage 
option

Discounts
for 

part-time
practice

Restricted
area of
practice 
option

innocent
party 

buy-up

Run-off
buy-up

Real 
estate

practice 
coverage

Feature

10 to 40% base
premium dis-
count for those
called in the
last one to four
years (20% to
50% for 2012)

40% base 
premium 
discount for 
eligible lawyers
(50% for 2012)

40% base 
premium 
discount for 
immigration/
criminal law 
practitioners 
(50% for 2012)

increase in 
innocent Party
sublimits up to
as much as 
$1 million per
claim/aggregate

increase limits
for past services
from $250,000
per claim/aggre-
gate to as much
as $1 million
per claim/
$2 million 
aggregate

Required for 
all lawyers
practising real
estate law in
Ontario. sublimit
coverage of
$250,000 per
claim/$1 million
aggregate

No. of lawyers 
participating 

as of 
Jan. 31, 2011

3,772 1,466 1,343 3,268
(based on

$249/lawyer)

867 7,171

No. of lawyers 
participating 

as of 
Jan. 31, 2012

3,975 1,463 1,383 3,309
(based on

$249/lawyer)

891 7,255
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Correspondence volume: 
Did you know that the LAWPRO customer service department

handled over 23,000 individual pieces of correspondence in

2011? Each of our customer service representatives is trained

to address a wide range of service issues, from accounts 

management to coverage inquiries to the referral of claims to our

claims department. While we received roughly the same volume

of correspondence in 2011 as we did in 2010, we are seeing a

higher percentage of that correspondence (53 per cent last year)

arriving via email instead of traditional mail.

98 per cent filed online: 
consistent with the trend toward email correspondence is the 

increase, every year, in the percentage of lawyers filing their policy

applications online. We’re grateful for your support of our efforts

to minimize the environmental impact of our insurance program.

French forms available: 
We completed our French translation project in time for the

2012 policy renewal season. All of the written materials that 

support our mandatory insurance program are now available in

both official languages.

LAwPRO's excess insurance program provides 

additional coverage (above the coverage provided by

the mandatory program) required by many firms. The

LAwPRO excess program, while available to any firm,

is marketed primarily to small and medium-sized firms

of 50 or fewer lawyers.

97 per cent of LAwPRO’s excess insurance program

subscribers renewed their policies for 2012.

As of December 31, 2011, the excess insurance 

program had not paid any claims; however, one claim

was paid in early 2012, and the program has reserved

funds in connection with a number of other claims.

excess insurance: Loyal client base, claims on horizon

   hitting our stride: Fine-tuning service
You called 

customer service about…
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e&O claims numbers: going up

gross incurred e&O claims costs increased 80 per cent 

between 2001 and 2009. Costs for 2010 and 2011 are 

projections, based on claims reported, claims already paid in

those years, claims cost trends and actuarial models used to

project how claims costs will develop. it should be noted that

between 30 and 50 per cent of claims reported in 2010 and

2011 are still unresolved.

Ultimate incurred claims costs* 

number of claims reported & frequency*

Claims costs in 
primary program may top $90

million in 2011

Lawyers are reporting 
more claims

The increase in the number of claims reported can be attrib-

uted in part to an increase in the number of lawyers insured

under the Law society e&O program – to just over 23,000 in

2011 from about 18,000 in 2001, a 28 per cent increase. 

even when we adjust for this increase – by calculating claims

per 1,000 lawyers in practice – we see that the number of

claims being reported is higher than it has been at any time

in the last decade. Claims frequency in 2011 stood at 107,

up from 99 in 2010 and higher than the previous peak of

104 in 2002.

http://www.lawpro.ca
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Between 1999 and 2009, claims in the $100,000 to $500,000

range increased 122 per cent (from 127 in 1999 to 275 in 2009): 

• Claims in $100,000 to $250,000 range were up 132 per cent

• Claims in the $250,000 to $500,000 range were up 89 per cent

• Claims over $500,000 were up 89 per cent.

Between 2001 and 2009, 

the average cost of a claim 

increased 37 per cent:

• in 2001, the average cost

was $30,720 

• in 2005, the average cost

was $36,655

• in 2007, the average cost

was $40,202

• in 2009, the average cost

was $41,971

$100,000+ claims up 122%*

Claims are more complex and costly

Average cost per claim is up 37%*

http://www.lawpro.ca
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Distribution of claims by area of practice* 
(% of gross claims costs)

Real estate, litigation represent biggest risk

increase in real estate claims outpaces other areas of practice

Real estate                               185% increase ($11.9m to $33.9m)  

Litigation                                  26% increase ($16.6m to $20.9m)

Corporate, bankruptcy, 

iP, security, tax                         38% increase ($16.6m to $22.9m)

Family                                       51% increase ($3.3m to $5.0m)

wills, estates                            89% increase ($3.6m to $6.8m)

Other                                         238% increase ($1.3m to $4.4m)

Between 2001 and 2009, real estate claims costs increased 185 per cent (based on numbers

available as of February 28, 2012). housing prices in Ontario for the same period increased

90 per cent (source: CReA).
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www.lawpro.ca LawPRO Magazine    | Volume 11 issue 2 15

e&O PROgRAm

In this new world of record claims numbers and costs, our claims management expertise and experience are put to

the test: As the following summary shows, we continue to post solid claims management results on many fronts.

Claims closed
2005 to 2011

e&O claims management:

A track record of success

80%+ claims closed without 
indemnity payment

As these numbers show, LAwPRO’s focused claims management

philosophy – which sees us resolve claims quickly in situations

where there is liability, defend vigorously if the claim has no

merit and avoid economic settlements – yields solid results.

A winning track record in court

success at pursuing 
rights of recovery

As well as managing claims costs to the extent we can, LAwPRO

also actively pursues its rights to recover from other parties on

files where this strategy is appropriate. in 2011, we recovered

approximately $1 million on claims files. For a more detailed

discussion on some of the more successful files, see “Recoveries:

Following through to recover costs” on page 16.

A vote of confidence from
lawyers with claims

each year we survey insured lawyers whose claims have closed

that year. Results of this annual survey reveal a very high level

of satisfaction with LAwPRO’s claims handling:

say they are satisfied with how LAwPRO

handled the claim;

say they are satisfied with our selection

of counsel;

say they would have the defence counsel

firm represent them again; and

say LAwPRO received good value for 

defence monies spent. 

won 15 of 19 trials; decisions reserved

on 3 additional matters taken to trial

won 8 of 10 appeals (all appellants had

lost their cases also in first instance)

won 22 of 30 summary judgment applica-

tions; won 2 claimants’ appeals from

summary judgment orders. On 7 other

pending summary judgment motions,

claimants capitulated prior to hearing date

On all fronts – matters taken to trial, matters appealed 

and files on which we applied for summary judgment – 

we were successful.

For a more detailed discussion of claims on which we

stepped in to repair an error made by a lawyer (and help

avoid a potentially costly claim) see “Repairs: Remedial 

action by LAwPRO saves millions” on page 18. 

For more on precedent-setting claims matters handled by

LAwPRO in 2011, see “LAwPRO defends lawyers on a wide 

variety of claims” on page 24.

recovered approximately   

$1m on claims 
files

98%

89%

88%
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e&O claims management:

Following through to recover costs

By the time certain claims come to our attention,

it’s either too late or uneconomic to pursue a 

repair. Some of these cases require that we pay

an indemnity to the party affected. This payment,

however, is not the end of the story: To control our

claims costs, we must take steps, where possible,

to recover against the party at fault.

LAWPRO actively tracks recoveries throughout the

year. In 2011 LAWPRO stepped up its recovery 

efforts, a strategy that resulted in about $1 million

in recoveries. The following is a sampling of some

of the recoveries realized in the past year.

Post-closing change of heart 
In one case closed in 2011, the claimant – a wealthy, elderly

woman – decided to give her house to a retirement home as an

inter vivos gift. The insured provided advice on the transaction.

The claimant then alleged she misunderstood the transaction,

stating the insured did not properly explain the implications and

that she never intended to give her home as a gift. As a result

the claimant sued both the insured and the retirement home. 

The evidence given by the retirement home, the insured and the

claimant’s accountant at trial proved that the claimant understood

what she was doing and was aware of the implications of the

transaction. The claimant had simply changed her mind. However,

since the transaction had closed, it could not be reversed. 

The court awarded the insured $75,000 plus $3,400 in dis-

bursements (LAWPRO defence costs). The claimant appealed

and the Court of Appeal confirmed the judgment and awarded

an additional $19,000. LAWPRO recovered the total $102,000,

including GST and post-judgment interest. 

Patience and persistence pay off 
In 2011, LAWPRO recovered on a claim based on litigation that was

commenced in 1987. In that year, the claimant sued two parties –

an individual and a company – for damages for alleged negligence

while managing the claimant’s investment accounts. In December

1989, the claimant retained the insured to handle the litigation.

In the course of pre-trial negotiations, the corporate defendant

advised the claimant that it was prepared to settle his claim,

provided that the claimant secure a settlement with the indi-

vidual defendant first. The claimant undertook negotiations

with the individual defendant that resulted in a settlement

offer in April 1992. 

The settlement offer contained terms that purported (without

authority) to restrict the rights of the corporate defendant to

recover against the individual defendant. 

The insured and claimant met in May 1992 to discuss the set-

tlement offer. The insured’s evidence was that at that meeting,

he advised the claimant against signing the draft agreement. The

claimant signed it anyway, and it was forwarded to the individual

defendant, who executed it a few weeks later.
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After this settlement of the individual

claim was completed, the corporate 

defendant advised the claimant that,

contrary to its previous representa-

tions (and in reaction to the terms

purporting to bind it), it would

not be offering any amount to

the claimant in settlement of

the suit against the corporate

defendant. The corporate 

defendant also advised that

should the plaintiff be successful

in obtaining judgment against it, it

would pursue contribution from the

individual plaintiff.

The claimant responded to these develop-

ments by abandoning the claim against the 

corporate defendant and initiating an action in 

negligence against the insured for allegedly mishandling 

the negotiations and for facilitating the settlement with the 

individual defendant without securing a settlement with the

corporate defendant.

In his claim against the insured, the claimant sought $25,000 for

special damages, $25,000 in damages for mental distress and

punitive damages in the amount of $75,000. 

LAWPRO defended the action on the insured’s behalf. The action

finally went to trial in late 2003. The court found that the insured’s

actions in advising against the settlement were not inconsistent

with the standard of care owed by the insured under the circum-

stances. The defendant was awarded $85,000 in costs (LAWPRO’s

costs) and had a writ of seizure and sale filed with the court in

that amount. After many years of effort to enforce this 2004

judgment, LAWPRO was able, in 2011, to locate exigible assets

and negotiated a recovery in the amount of $123,000. 

Recovering from a fraudulent cheque 
In this file, our insured was acting for the claimant and another

client on real estate transactions. On the claimant’s closing day

in October 2007, the insured deposited the claimant’s certified

cheque for closing funds along with the other client’s uncertified

cheque into the firm trust account. 

The other client’s transaction closed first. Part of the funds

from the claimant’s certified cheque were used to close that

transaction (because the uncertified cheque had not yet cleared).

Subsequently, the uncertified cheque bounced, creating a shortfall

that caused a loss for the claimant.

In 2008, LAWPRO made an indemnity payment on behalf of 

the insured in the amount of $208,000. LAWPRO pursued the

insured’s other (former) client to recover the losses. We later

obtained a judgment and filed a writ of seizure and sale. 

When the judgment debtor decided to sell one of its properties

in 2011, LAWPRO agreed to withdraw its writ in exchange for a

payment in the amount of $240,000. This amount represents

almost 100 per cent recovery on this claim, including recovery

costs and the indemnity amount paid. �

http://www.lawpro.ca
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Timely efforts by LAWPRO to “repair” errors committed by lawyers

save the Ontario bar millions of dollars every year. 

1 setting aside Registrars’ administrative

dismissal orders (Rule 48)

Defended actions (Rule 48.14): Judicial discretion
to set aside dismissal is unpredictable

Registrars’ orders dismissing actions under Rule 48 have become

common. In some cases, we were successful in having these

orders set aside. In other cases, we could not overcome the

“inexcusable delay” and prejudice to the defendants, which were

found to justify the dismissal orders. The court’s view about what

is or is not “inexcusable delay” has become increasingly strict.

Another difficulty is that the court’s power to aside Registrars’

dismissals is discretionary. When considering whether to move to

set aside a dismissal, it can be hard to predict how this discretion

might be exercised. The following cases illustrate these points.

The plaintiff in Aguas v. Rivard1 was injured in a motor vehicle

accident on October 5, 2001. The statement of claim was issued

two years later. Liability was disputed. 

The plaintiff was involved in a second motor vehicle accident

in March, 2005. She started action #2. In August, 2005, the

plaintiff was examined for discovery in action #1. The plaintiff

then changed counsel. Her discovery was continued in April, 2007.

In May, 2007, a status notice for action #1 was sent by the court

office to the plaintiff’s former counsel and to defendants’ counsel.

In August 2007, the Registrar’s order dismissing action #1 was

sent to plaintiff’s former counsel and to defendants’ counsel.

In May, 2008, counsel for the defendant in action #2 wrote 

to counsel for the plaintiff and for the defendants in action 

#1, advising that action #1 had been dismissed. In June 2008 

and April 2009, discoveries of the plaintiff in action #2 took

place; counsel for defendants in action #1 attended on a

“watching brief.”  

In September 2009, the plaintiff retained a

new counsel, who discovered the May 2008

letter, and learned for the first time that action

#1 had been dismissed. The motion to set aside

the dismissal was brought shortly thereafter. 

Seppi, J. declined to set aside the dismissal order.

The plaintiff gave no reason whatsoever for the

slow progress of the matter up to the date of the

status hearing notice. And, even though the

plaintiff’s second counsel did not receive the

status notice and the dismissal order, this second

counsel should have known that failure to set

down the action within the time provided in Rule

48.14 would lead to dismissal of the action.  

Seppi, J. accepted that counsel’s failure to 

respond immediately to the status hearing 

notice and the order dismissing the action was

“inadvertent,” because this failure to respond

was the result of the court’s error in sending the

notice and order to the former lawyers. However,

the plaintiff did not explain why her second

counsel failed to act on the letter of May 2008.  

While the plaintiff could not be held responsible

for the eight-month delay from August 2007

(second discovery date) to May 2008 (date of

letter advising of dismissal) because the dis-

missal order was sent to the wrong lawyer, the

17-month delay from receipt of the letter until the

motion to set aside the dismissal was brought

was not adequately explained. These facts did

not support a finding of inadvertence. 

As to prejudice, trial fairness would be affected

should the memory of the defendants’ only 

witness to the accident be impaired. Prejudice

could be inferred in this type of case. There was

also a presumption of prejudice because of the

e&O claims management:

how remedial action by LAwPRO
saves the bar millions
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passage of time since the limitation

period expired. Seppi, J. held that

weighing all four of the Reid v. Dow
Corning2, factors, as explained in

Marché D’Alimentation Denis 
Theriault Ltée v. Giant Tiger Stores
Limited.3 supported dismissal of

the motion. The defendants were

entitled to rely on the finality of the

Registrar’s order.

On behalf of our insured, LAWPRO counsel appealed the Superior

Court decision. On appeal, Rosenberg, J.A., with whom Feldman

J.A. concurred, held that the Registrar’s order should have been

set aside. The most important factors were: (1) the plaintiff

participated in five examinations for discovery with respect to the

two actions, before and after the first action was dismissed;

(2) the Registrar’s notice and order dismissing the first action

were not sent to the plaintiff’s current counsel by the court; and

(3) actions of defendants’ counsel’s did not support actual

prejudice or reliance on finality. Marché and Wellwood v. Ontario4

were distinguished on the basis that in Marché, plaintiff’s lawyer

put the file into abeyance, and in Wellwood, the plaintiff’s

lawyer’s delay was intentional. 

Juriansz, J.A. wrote in his dissenting judgment that unlike the

“traditional” approach to litigation, Rule 48.14 gives the Court

the right and duty to manage its own docket. When the Court

of Appeal disturbs a motion judge’s exercise of discretion not

to set aside a Registrar’s dismissal order, it undermines the

scheme of active case management of sluggish cases for

which Rule 48 provides.

While we try to be discriminating in choosing which administrative

dismissals to appeal, outcomes are difficult to predict in advance,

as the Court of Appeal’s split decision in this case illustrates. We

therefore invest considerable preventative efforts in reminding

the Bar of the danger that administrative dismissals represent.

Machacek v. Ontario Cycling Association5

The Court of Appeal declined to set aside the dismissal of the

plaintiffs’ action by the local Registrar pursuant to Rule 48.14. The

accident occurred in June, 2002. The statement of claim was

issued in February, 2003. In August 2007, the action was 

dismissed for delay in setting the action down for trial. Between

the time of the commencement of the action and September

2006, pleadings were exchanged, some discovery sessions were

held, a defence medical examination was completed and various

documents were produced.

The plaintiff’s lawyer never received

the status notice or notice of the

dismissal because he left his previ-

ous firm, and failed to file a notice

of change of lawyer. He learned of

the dismissal in February 2008. The

plaintiff urged his lawyer to deal with

the dismissal. He did not do so.

Plaintiff’s lawyer finally reported

the matter to LAWPRO in August

2009. The motion to set aside the

dismissal was launched in March 2010, and heard in December

2010. Ricchetti, J. dismissed the application.

The Court of Appeal dismissed the plaintiffs’ appeal. Virtually

all of the delay between September 2006 and March 2010

was attributable to the failure of plaintiff’s counsel to move the

action along and take the appropriate steps to set aside the

Registrar’s order. The Court concluded that the delay and the

conduct of the lawyer “tipped the balance” toward the finality

principle. Reinstating the action at this point would undermine

the finality principle while refusing to reinstate the action does

not interfere with the need to ensure adequate remedies. The

Court noted that the plaintiffs were not left without a remedy

as they had recourse to a lawyer’s negligence action.

LAWPRO repair counsel often find themselves in a dilemma. The

facts of a particular case may suggest that a motion to set aside

an administrative dismissal will be hotly contested, with no

guarantee of success. They may feel that the success or failure

of the motion will ultimately depend on what evidence they can

get from the defendants on cross-examination, and what master

or judge or appeal panel they may ultimately draw on the appli-

cation or on the appeal. The panel that heard the Machacek
appeal chose to focus on the delay rather than on the issue of

prejudice; a different panel may well have decided differently. 

None of this can be predicted in advance. Should counsel 

recommend a motion to set aside the administrative dismissal,

knowing that LAWPRO may be throwing good money after bad?

Or should they recommend that no such motion be undertaken,

knowing that a negligence claim arising from the loss of the

plaintiff’s action will inevitably follow? To compound counsel’s

difficulty, the information needed to make a proper assessment

of the value of the plaintiff’s claim may be unavailable, or only

partially available. There is little time to obtain such information –

motions to set aside dismissal must be brought “forthwith.”

Sometimes it is possible to set aside the dismissal order;

sometimes it is not. Unfortunately, Machacek v. Ontario Cycling
is a “failed” repair. 

While we try to be discriminating in

choosing which administrative dismissals

to appeal, outcomes are difficult to predict

in advance, as the Court of Appeal’s split

decision in this case illustrates.

2 [2001] O.J. No. 23685
3 (2006), 87 O.R. (3d) 660 (C.A.)
4 2010 ONCA 386
5 2011 ONCA 410, dismissing appeal from 2010 ONSC 7065
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Undefended actions (Rule 48.15): Rebuttal of 
presumption of prejudice wins the day

In his lengthy judgment in Vaccaro v. Unifund Insurance Co.6,

Master Dash discusses the test for setting aside the dismissal

of an action by the Registrar under Rule 48.15 – that is, where

no defence has been filed within 180 days after the issuance

of the statement of claim. 

The plaintiff was injured in a motor vehicle accident in March,

2005. She received substantial benefits from Unifund Insurance,

her accidents benefits insurer, but she claimed to be entitled to

additional benefits on the basis that she was catastrophically

impaired. Her solicitor issued a statement of claim against 

Unifund in February, 2010. No effort was made to serve the

defendant until November 8, 2010. Service was therefore out

of time. 

The plaintiff’s lawyer failed

to get an order extending

time for service. The Regis-

trar dismissed the action

on November 19, 2010, on

the basis that no defence

had been served within six

months of the issuance of

the statement of claim.

Plaintiff’s counsel notified

LAWPRO on December 15, 2010 that his client’s action had been

dismissed. LAWPRO retained counsel, who told the defendant

that a motion would be brought to set aside the dismissal. The

motion was ultimately served on May 30, 2011.

Master Dash concluded that the test is the same as for setting

aside dismissals of defended actions: The court must take the 

contextual approach set out in Scaini v. Prochnicki7, weigh all

relevant factors including the four Reid8 factors, and balance

the interests of the parties to determine the order that is just 

in the circumstances of the case, considering also the public’s 

interest in the timely disposition of disputes. 

Although he set aside the dismissal, Master Dash took a strict

view of the plaintiff’s “inexcusable delay” in prosecuting the action.

The action was dismissed only nine months after the statement

of claim was issued, without the statement of claim having been

served. Given the purpose of Rule 48.15 – to prevent delay at

the “front end” – such delay is unacceptable. Plaintiffs’ lawyers

cannot wait until the end of the six-month period for serving the

statement of claim. The statement of claim should be served

well within the six-month period, so that the defendant will

have time to serve and file its statement of defence within the

six-month period stipulated by Rule 48.15.

Master Dash also pointed out that Rule 37.14(1) requires that

the “notice of motion” must be “served” forthwith. In this case, six

months elapsed between when plaintiff’s lawyer learned of the

dismissal, and service of the motion to set aside the dismissal.

The defendant was told that the motion would be brought several

months before the notice of motion was actually served. Even

so, Master Dash held that a notice of motion should have been

served immediately, returnable on a “date to be fixed,” if nec-

essary. Master Dash recognized that “extensive investigations”

were required on the prejudice issue, but suggested that a

supplementary motions record could have been served at a

later date.

The saving grace for the plaintiff was that she clearly and 

convincingly rebutted the presumption of prejudice, which arose

because of the passage of

the limitation period by 

the time the action was

dismissed. At the return 

of the motion, counsel on

behalf of the plaintiff pre-

sented extensive evidence

of lack of prejudice. The

plaintiff was treated or 

assessed by 21 different

health care practitioners,

and all medical reports and

records were preserved. The assessments included rehabilitation

needs, functional abilities and catastrophic impairment from a

number of different specialties. All healthcare providers who

assessed and/or treated the plaintiff were alive, still practised in

Ontario and were available for trial. Most clinical notes and records

had already been received and were preserved. OHIP summaries

were available. The plaintiff’s education records, employment

payroll records and income tax returns were preserved. 

The onus then shifted to the defendant to adduce any evidence

of actual prejudice. The defendant provided no evidence what-

soever of actual prejudice. 

Master Dash set aside the dismissal order. This was an accident

benefits claim where the insurer had been assessing the plaintiff’s

medical condition and claims for benefits almost continuously

since shortly after the accident. The complete absence of prej-

udice and the plaintiff’s personal “innocence” in the delay carried

greater weight than the nine-month delay in the litigation caused

by her lawyer, even combined with the six-month delay in serving

the motion. LAWPRO’s counsel successfully argued that this

was not a case where the plaintiff should be forced to seek

compensation against her lawyers, rather than the accidents

benefits insurer. Had the dismissal not been set aside, and

Although he set aside the dismissal, Master Dash

took a strict view of the plaintiff’s “inexcusable delay” …

The saving grace for the plaintiff was that she clearly

and convincingly rebutted the presumption of prejudice

6 2011 ONSC 5318 (CanLII)
7 2007 ONCA 63 (CanLII), 86 O.R. (3d) 179
8 Supra note 2
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had the Court accepted that the

plaintiff was catastrophically im-

paired, the negligence claim would

have been substantial.

2 Refuting limitations defences
In Valesco v. North York Chevrolet Oldsmobile Ltd.9, The Court

of Appeal found that plaintiffs’ counsel’s failure to immediately

review a Crown brief was not a failure to exercise reasonable

diligence. Counsel was entitled to rely on the vehicle ownership

information contained in the police report, until the contrary

information contained in the Crown Brief actually came to

counsel’s attention.

The Court of Appeal allowed the plaintiffs’ appeal from the judg-

ment of McEwen, J., who dismissed the action as statute barred.

The plaintiff Elizabeth Valesco was seriously injured in 2005

when her car was struck by two other vehicles which may have

been racing. The police report indicated that one of the vehicles

was owned by Denyer. Denyer’s insurer had itself added as a third

party, but pleaded that Denyer did indeed own the vehicle.

In 2007, the plaintiffs’ lawyer received a Crown brief arising from

charges against the two drivers. A law clerk reviewed the brief, but

did not notice that it contained a licence plate search disclosing

that North York Chevrolet Oldsmobile and North York Chevrolet

were in fact the owners of the vehicle. In January, 2009, plaintiffs’

lawyer reviewed the Crown brief in preparation for discoveries,

and noticed the licence plate search. He issued a statement of

claim against North York Chevrolet Oldsmobile and North York

Chevrolet four months later. It was not disputed that plaintiffs’

lawyer did not actually learn of the true ownership until January,

2009. Once plaintiffs’ counsel learned of the true identities of

the owners, he spoke with their legal representatives, and was

told that should he commence an action against them, they would

move to have the action dismissed as statute barred. Plaintiffs’

counsel then reported the matter to LAWPRO.

North York Chevrolet Oldsmobile and North York Chevrolet suc-

cessfully moved before McEwen, J. to have the action dismissed

as statute barred. While the plaintiffs’ lawyer used reasonable

diligence up until the time he received the Crown brief, the court

held that he should not have closed his mind to the ownership

issue, and should have reviewed the Crown brief promptly upon

its receipt with a view to determining ownership. 

The Court of Appeal allowed the plaintiffs’ appeal. Having regard

to the information plaintiff’s counsel had indicating that Denyer

was the owner of the vehicle (namely, references in the police

report and in the third party pleadings), it was unreasonable

for McEwen, J. to conclude that plaintiffs’ counsel should have

treated the ownership issue as a live issue upon receiving the

Crown Brief. Plaintiffs’ counsel acted with reasonable diligence in

continuing to rely on that information until contrary information

actually came to his attention.

Had the Court of Appeal NOT allowed the plaintiffs’ appeal, the

negligence claim against their lawyer would have been huge,

since one of the plaintiffs was rendered a complete paraplegic

by the accident.

3 Correcting misnomers
Resort to motions to correct “misnomers” has become increas-

ingly common since the Limitations Act, 2002 abolished “special

circumstances” as a basis for adding parties after the limitation

period has expired. The decision in Ortisi v. Doe10 followed such

a motion. The decision also illustrates the danger in issuing a

claim at the last minute as a favour to a client, without doing

proper “due diligence.”

The plaintiff was allowed to correct a “misnomer” in his statement

of claim from “John Doe” to the name of the tortfeasor driver, even

though five years had passed since the date of the accident. Just

as the action was about to become statute barred, the lawyer

acting on the plaintiff’s accident benefits claim was persuaded to

issue the statement of claim for tort damages. The plaintiff did

not provide an accident report, and professed not to remember

the name of the other motorist. The lawyer simply issued a

statement of claim naming “John Doe” as defendant. 

Later, the plaintiff retained new counsel who moved to correct

the misnomer. The application was allowed. The insurer received

a copy of the police report very soon after the accident. The

“litigating” finger pointed to the defendant, since the details in

the statement of claim coincided closely with those in the police

Resort to motions to correct “misnomers” has become increasingly common

since the Limitations Act, 2002 abolished “special circumstances” as a

basis for adding parties after the limitation period has expired.

9 (2011), 106 O.R. (3d) 522, 2011 ONCA 522 (CanLII), allowing appeal from 2011 ONSC 85
10 2011 ONSC 5354 (CanLII)
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report. Therefore, the plaintiff was NOT seeking to add a new

party. The defendant suffered no non-compensable prejudice.

The police had investigated the accident, and a police report was

available. The plaintiff’s medical information had been preserved.

The plaintiff’s health care providers were still alive and practising

in Ontario. OHIP records and tax returns were available. There

were no independent witnesses to the accident in any event.

Ortisi had intermittent contact with the insurer over the years.

Counsel stepped in, at the 11th hour, to draft the claim for the

plaintiff. He should have taken steps to properly inform himself –

not only for the plaintiff’s good but for his own. He ought to have

been more thorough, though his was a well-intentioned effort

to satisfy a client’s last-minute demand. Counsel could have made

appropriate inquiries and brought this motion long before it

was brought. The plaintiff ought to have properly informed his

counsel and, if he received communications from the insurer,

he ought to have considered

those communications and 

responded to them. When 

considered in the context 

of the whole, though, their 

failings were not so egregious

as to justify the dismissal of the

plaintiff’s motion. 

4 Obtaining relief 

from non-compliance
Courts are still willing to grant relief from minor non-compliance

with court orders, even though the cumulative delays by the

plaintiff’s lawyers’ were described as “disgraceful.” 

In Macaulay v. Mckee11 the plaintiffs – a motorcycle accident

victim and two dependent claimants – successfully moved for an

order setting aside the dismissal of their action and extending

the time for compliance with a costs order where they had been

a few hours late in satisfying that costs order. 

The principal plaintiff was involved in a serious motor vehicle

accident in 1999. The action was not prosecuted expeditiously.

In April 2009 Justice Stong ordered that the plaintiffs serve

and file the trial record within 60 days. For various reasons, this

was not done. 

The matter came before Justice MacKinnon on October 29, 2010.

The trial record had still not been served and filed. The defendant

brought a motion to dismiss for delay. Justice MacKinnon 

observed that the delay by the plaintiffs’ various lawyers was

collectively disgraceful. But the principal plaintiff’s right leg

had recently been amputated due to the accident, and Justice

MacKinnon wished to give the plaintiffs another chance. He

therefore ordered that the trial record be served and filed, and

that the plaintiffs pay to the defendant $8,500 in costs by

noon on November 24, 2010. 

By November 24, 2010, at noon, the costs order of Justice

MacKinnon had not been paid, nor had the trial record been

served. Justice MacKinnon dismissed the action the following day.

In fact, the plaintiffs had delivered a cheque to defendants’

counsel on the afternoon of November 24, 2010, in the amount

of $8,660 representing the costs order and interest on the

previous costs order. This was several hours after the noon

deadline. A trial record was served on December 13, 2010,

but could not be filed with the court, because the action had

been dismissed.

The dismissal was reported to

LAWPRO, which retained counsel

to act on behalf of the plaintiffs

on the appeal from Justice

MacKinnon’s order.

On appeal, Justice Mulligan was

satisfied that the plaintiff had

substantially complied with 

Justice MacKinnon’s costs order

(which preceded and ultimately

triggered the dismissal order). There was no evidence of prejudice

to the defendant that could not be compensated for in costs.

The delay was not intentional, nor was the file abandoned by

the plaintiff or his lawyers. 

Relying on Findlay v. Paassen12, Justice Mulligan ruled that the

fact that the plaintiff might have a remedy against some or all of

the lawyers who had acted for him was not a reason to refuse

relief. Costs were awarded to the defendant.

In successfully having the case reinstated, LAWPRO avoided a

substantial potential indemnity payment, since the accident in

this case led to an amputation.

5 Action against underinsured motorist 

insurer allowed to proceed
In Maccaroni v. Kelly and ING13, the plaintiff was rear-ended by

a car insured by Co-operators. Co-operators alleged that the

driver’s licence was suspended, and the owner of the vehicle

knew or should have known this. Co-operators also alleged that

the driver and owner refused to co-operate in the investigation

In successfully having the case reinstated,

LAWPRO avoided a substantial potential 

indemnity payment, since the accident in this

case led to an amputation.

11 2011 ONSC 6710 (CanLII); 2011 Carswell Ont 14047
12 2010 ONCA 204 at paras 32-33
13 (2011), 106 O.R. (3d) 116, 2011 ONCA 411, allowing appeal from 2010 ONSC 4447
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of the claim. Co-operators therefore denied coverage to the tort

defendants, and had itself added as a third party under s. 258

of the Insurance Act. The Co-operators’ policy limits were

$1,000,000. Co-operators offered to settle with the plaintiff

for $200,000 – representing the statutory minimum limits. 

The plaintiff’s own OPCF 44R insurer, ING, objected to this settle-

ment. The plaintiff settled with Co-operators anyway, and released

Co-operators and the defendant tortfeasors. The plaintiff thought

it unfair that she should be required to sue the tortfeasors,

and if she got judgment in excess of $200,000, to then sue

Co-operators, with ING bearing none of the risk or expense. 

ING moved for summary dismissal of the action against it.

Plaintiff’s solicitor then reported to LAWPRO. LAWPRO appointed

counsel, who, with the plaintiff’s consent, resisted ING’s motion. 

ING was successful before Justice Flynn, who held that it could not

be said that Co-operator’s limits had been reduced to $200,000

by “operation of law” within the meaning of the OPCF 44R 

endorsement. There had been no adjudication of whether the

tortfeasors were in breach of the Co-operator’s policy, nor was

there an adjudication of the quantum of the plaintiff’s damages.

Since Co-operators and the tortfeasor defendants were released,

no such adjudication was possible.

The Court of Appeal allowed the plaintiff’s appeal. However, the

plaintiff must demonstrate in that suit that Co-operators was

justified in denying coverage to the tortfeasors, and that her

settlement with the tortfeasor’s insurer for the minimum policy

limits was therefore appropriate. The tortfeasors and Co-operators

could be examined as non-party witnesses under the Rules. If the

denial of coverage was not justified, the plaintiff cannot recover

against ING.

6 mortgagors’ lawyer acts against them

in power of sale proceedings
Not all “repairs” are undertaken on behalf of personal injury

lawyers. In Duffin v. Norina Holdings14, a lawyer acted for the

mortgagors in arranging four mortgages with Norina Holdings,

and against them in enforcing the mortgages.

The mortgages were in default almost from the beginning. When

the plaintiffs moved for an interlocutory judgment staying enforce-

ment of the mortgages, the matter was reported to LAWPRO.

LAWPRO retained counsel to defend the lawyer, because had

the court held that the mortgages were unenforceable due to

the lawyer’s acceptance of the enforcement retainer, the lawyer

would have faced an action by the mortgage lender.

One of the bases for the plaintiffs’ pursuit of a stay of enforcement

of the mortgages was the fact that the lawyer who had acted

for them in obtaining the mortgages had acted against them,

on behalf of the mortgagee, to enforce these mortgages after

the plaintiffs defaulted.

The plaintiffs’ motion was dismissed. Justice Ramsay held that

the lawyer should not have accepted Norina’s retainer to enforce

the mortgages, nor should he, after getting judgment on the

mortgages, have conducted an examination in aid of execution

on one of the plaintiffs, his former client. However, Justice Ramsay

held that the lawyer did not act fraudulently or oppressively, nor

did he use confidential information that he had obtained during

the previous lawyer-client relationship.

Norina had not been fraudulent in any way, the plaintiffs owed

the money, and they had not paid the money owing into court.

While the lawyer should not have acted against the plaintiffs,

nothing he did affected the validity of the mortgages. The

plaintiffs could have moved to have him removed from the

record; they did not do so.

Conclusion
Lawyers make mistakes. However, prompt remedial action can

sometimes eliminate, or at least mitigate, the damage done. But

as several of these cases illustrate, it is important that dismissal

orders be reported to LAWPRO promptly. Depending on the cir-

cumstances, LAWPRO’s in-house counsel may simply give you

some guidance and in some instances may agree that you 

personally handle the motion to set aside the dismissal. On

more difficult cases, expert counsel may be called on to assist.

As the foregoing summaries will attest, LAWPRO internal and

external counsel have a strong track record of success in having

dismissed actions reinstated. 

Remember, however, that the courts are becoming increasingly

strict about plaintiffs’ obligations to move actions forward. Even

when successful, remedial motions are expensive. While millions

of potential indemnity dollars were saved through the repairs

described above, these eight motions cost $425,000. It is far

better to carefully comply with the Rules of Civil Procedure than

to find yourself involved in a “repair” motion. �

Debra Rolph is director of research at LAWPRO.

Remember, however, that the courts are becoming 

increasingly strict about plaintiffs’ obligations to move

actions forward… It is far better to carefully comply

with the Rules of Civil Procedure than to find yourself

involved in a “repair” motion.

14 2011 ONSC 6431 (CanLII); as to costs 2011 ONSC 6431
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while it may seem that a large number of LAwPRO

claims arise from real estate transactions and

routine personal injury litigation, we actually 

defend claims against a broad spectrum of 

Ontario lawyers – and in courts ranging from

the small claims court to the Court of Appeal.

Regardless of the forum or area of law, a key

focus for our defence counsel is principled 

resistance to the unjustified expansion of the

standard of care applied to the delivery of 

professional legal services. 

in some of the cases we defended in 2011, we

were fortunate that the plaintiff arrived at trial

without the necessary expert evidence on the

standard of practice and/or appropriate evidence

as to damages (although we would have preferred

not to go to trial at all). in other cases, the scope

of the standard of care was subject to more 

rigorous challenge. in defending these matters,

we focused our efforts on keeping the floodgates

closed. success in defending the standard of care

requires more effort than ever in the challenging

economy since the 2007-2008 market collapse,

because some former clients are hurting finan-

cially and can make sympathetic plaintiffs.

summaries of a sampling of LAwPRO cases 

decided in 2011 follow below. As you’ll learn,

these decisions cover the full range of areas of

practice and many different issues pertaining to

lawyer liability.

Commercial lawyers

When transactions go badly for clients, they sometimes look

for scapegoats. They minutely scrutinize the transaction after

the fact, looking for advice the lawyer allegedly should have

given, which the clients then allege would have prevented 

their losses.

Simmons v. Hamber1

Lawyer H was the corporate lawyer for Simmons Group Realty. He

was instructed by the managing director to prepare documents

whereby the president of the company, the plaintiff, would surren-

der his common shares for cancellation. H was also instructed

that a debt allegedly owing to the plaintiff’s holding company,

Anchordale, would be converted into non-retractable preference

shares in Simmons Group. 

The plaintiff was on the verge of bankruptcy, and he and the other

shareholders were concerned that his creditors would target the

company’s shares and interfere with the corporation. The 

company rarely made a profit, so the shares being surrendered

were of no value. The indebtedness owing by the realty company

to the holding company made it difficult to obtain financing for the

realty company. There was also doubt as to

whether the loan was bona fide.

H prepared the documents as instructed, and

explained them in detail to all parties before

they were signed. The plaintiff admitted that

he read them and understood them. 

Six years later, the plaintiff and the other

partners had a falling out. He sued them for

e&O claims management:

LAwPRO defends lawyers 
in diverse areas of practice

VALUE

IN
TEG

RITY

1 2011 ONCA 7, dismissing appeal from 2008 CanLII 67908 (ON S.C.)
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reinstatement of his shares and the indebtedness previously

owed to him, and for wrongful dismissal. He also sued H on the

basis that H failed to offer advice that the plaintiff should not

surrender his position, but rather find someone to hold his

shares and debt until his discharge from bankruptcy. 

Pomerance, J. found that the action against H was entirely

without merit. To have offered the advice the plaintiff claimed

he should have given would have been illegal and unethical, 

as such a course of action would have been contrary to the

Fraudulent Conveyances Act and the Bankruptcy and Insolvency
Act. Even assuming that H owed his client a duty of care, he

discharged it by preparing the documentation in accordance with

the instructions of the responsible corporate officer, ensuring

that the transaction breached no statute in view of the plaintiff’s

impending bankruptcy, and ensuring that all signatories to the

agreement understood it. H could not have done more.

The Court of Appeal dismissed the plaintiffs’ appeal. H was 

entitled to rely on information presented to him by the corpora-

tion’s managing director and its accountant that the shares had

no value and the debt had no substance. There was nothing to

suggest that the plaintiff was giving up anything of value, or that

he did not appreciate what he was doing. There was no agreement

that his shares would be restored after his discharge from

bankruptcy. Had there been such an agreement, serious legal

and ethical issues may have arisen. The realty group’s shares had

no value at the time of the transactions. There was no evidence

that the shares had value at the time of trial. While it might have

been preferable had H recommended ILA to the plaintiff out of an

abundance of caution, his failure to do so in these circumstances

did not constitute a breach of fiduciary duty or negligence. 

Royal Laser v. Rivas2

Law firm A acted for Royal Laser Corp. in its purchase of Rivas’s

interest in Venture Steel. Law firm B acted for Rivas. No one

acted for Venture Steel. Before the share purchase transaction

closed, all parties were aware that Mr. L had sued Venture Steel

on the basis that he had been dismissed without cause, and

that his nine per cent shareholding in Venture Steel had been

wrongfully cancelled. 

Royal Laser obtained an indemnity from Rivas to the extent of

$1.4 million to cover any liability on the part of Venture Steel to

Mr L. After the closing of the transaction, Mr. L obtained judgment

against Venture Steel for a sum in excess of $5 million. Rivas paid

the first $1.4 million, as agreed. Venture Steel (and therefore

Royal Laser) was responsible for the balance of L’s judgment. 

Royal Laser Corp sued Law firm A in negligence with respect to

its advice on the transaction. Law firm A successfully moved for

summary judgment dismissing the action against it. Newbould, J.

accepted that law firm A expressly refused to opine that $1.4

million was an adequate indemnity and holdback. The directors

of Royal Laser were well aware that Mr. L might obtain a judgment

in excess of $7 million; firm A, in a telephone call, advised them

to hold that amount back from the purchase price. However, Rivas

refused to provide an indemnity of more than $1.4 million.

Royal Laser focused on one paragraph in a memorandum by firm

A which seemed to suggest that the value of Mr. L’s shares might

be calculated as of the date of his termination, based on 

Venture’s book value, rather than on the basis of the purchase

price offered by Royal Laser some months later. Newbould, J.

accepted that the purpose of this memorandum was only to

evaluate whether a $1.4 million indemnity was sufficient. If

the memorandum contained a negligent error, which the court

expressly did not find, the memorandum was only a work in

progress, and it expressly declined to say that $1.4 million was

an adequate indemnity.   

Royal Laser took the position that it closed the purchase based

on this “error.” The court noted that NO evidence was adduced

from any of Royal Laser’s directors who voted to close the share

purchase transaction that they saw, read, or relied on the memo-

randum. Therefore, it was impossible to find that Royal Laser

relied on this memorandum in closing the sale purchase on the

basis that it did. 

The action against firm B has also been terminated.

Family law lawyers

As with commercial lawyers, family lawyers 

are sometimes sued on the basis that they

recommended improvident settlements and

agreements. The following summaries are two

examples of LAWPRO’s successful defence of

family lawyers. 

Elmgreen v. Evans3

The plaintiff sued lawyer E, who had represented him in 1985 in

drawing a marriage contract. Twenty years later, E represented

the plaintiff in divorce litigation. This litigation was settled in

2005, with the plaintiff making an equalization payment to his

wife of $185,000, plus support payments of $2,500 per month.

The wife had negligible assets and limited earning capacity.

Three years later, the plaintiff sued E. The plaintiff alleged that

the settlement was improvident and not in accordance with his

instructions. The plaintiff alleged that he instructed E to attempt

to uphold the marriage contract at all costs.

2 2011 ONSC 1026 (CanLII); Reversed By Court Of Appeal – 2011 ONCA 655; Summary judgment dismissing action against defendant firm 2012 ONSC 1170
3 2011 ONSC 6674. PDF copies available from debra.rolph@lawpro.ca
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Mullins, J. dismissed the action. The plaintiff’s instructions were

that the divorce litigation should be settled so that the wife was

not left destitute, and not to cause distress to their child. E was

concerned that the marriage contract might be attacked on the

basis that the wife spoke little English and did not receive ILA,

although E had advised the plaintiff that she should. The settle-

ment was in accordance with these goals. The plaintiff gave his

express and informed consent to the settlement.

No expert evidence was called that E’s advice concerning the

settlement fell below the required standard of care. The court

was satisfied that E’s strategy fell within the ambit of judgment

calls informed by his legal knowledge and many years experience. 

No expert evidence was called in support of the difference 

between what the plaintiff would have paid under the marriage

contract and what he paid pursuant to the settlement. No 

evidence was adduced that E’s alleged negligence caused any

damages. No medical evidence was led as to mental distress

allegedly suffered by the plaintiff. Furthermore, the claim was

statute barred, having been brought more than two years after

the plaintiff had knowledge of the facts giving rise to the claim. 

Marcus V. Cochrane4

The plaintiff Ms. M’s action against her family lawyer was 

dismissed. 

The plaintiff alleged that her lawyer failed to meet the required

standard of care in the negotiation of the plaintiff’s separation

agreement with her husband.

The plaintiff and her husband had drafted their own separation

agreement. They agreed that Mr. M would purchase the plaintiff’s

interest in the matrimonial home for $87,000, which was half of

the home’s net equity. Each would keep his/her own pension and

RRSPs, and neither would pay spousal support to the other. The

plaintiff was to receive a nominal equalization payment.

The plaintiff then entered into a binding agreement to purchase

a property; closing was within a few weeks’ time. The mortgage

lender insisted that the plaintiff produce a signed separation

agreement, providing, among other things, that neither party

would claim support from the other, and that the plaintiff would

receive $87,000 for her equity in the matrimonial home. 

Lawyer C, who was retained by the plaintiff to give ILA, urged

Ms. M to not sign the draft agreement, but rather to enter into a

partial separation agreement, which would satisfy the mortgage

lender but allow for full financial disclosure at a later date. The

plaintiff spoke with her husband, who refused to entertain any

such arrangement. The original (full) separation agreement was

signed, with both parties waiving full financial disclosure.

About one year later, the plaintiff sued her husband to set aside

the separation agreement. She also sued her lawyer. In the family

law litigation, full disclosure was made. It emerged that the

plaintiff was entitled to little more than what she in fact received

under the separation agreement. In the malpractice trial, the

husband’s lawyer testified that his client was never prepared to

make additional payments to the plaintiff. He agreed that the

outcome in the family law litigation was virtually the same as

what the parties had agreed to in the first place.

The expert witness called to give evidence on the defendant

lawyer’s behalf commented that a lawyer is only able to proceed

with full financial disclosure and formal calculation of the parties’

Net Family Property if the client is willing to proceed in that 

direction. The lawyer’s role is to advise the client; but if a client is

insistent, a lawyer ultimately has to accept the client’s instructions.

The plaintiff chose not to follow her lawyer’s advice to proceed

with the partial agreement and to enter into a final agreement

only after financial disclosure had been completed. 

The plaintiff adduced no expert evidence, either on standard of

care or calculation of her damage claim. 

In dismissing the plaintiff’s action, the court agreed held that the

reasonableness of a lawyer’s impugned conduct will be assessed

in light of the time available to complete the work, the nature of

the client’s instructions and the client’s experience and sophisti-

cation.5 Where a lawyer gives appropriate advice to a client who

does not accept such advice, she cannot later assert that the

lawyer was negligent for not forcing her to listen.6 In addition to

showing that a lawyer was negligent, the plaintiff must show that

but for the negligence of the lawyer, the alleged loss would not

have occurred.7 The plaintiff who alleges that she would have

acted differently had she received appropriate advice must show

on a balance of probabilities that if properly advised she would

have proceeded in a manner that avoided the damages suffered.8

The plaintiff’s claim failed in every respect.

Class action lawyers

Attis v. Ontario (Minister of Health)9

This case arose in the context of a

class action, but it has implications

for all lawyers, and indeed for

agents of every type. Had the Court

of Appeal not set aside Justice Cullity’s

www.lawpro.ca

4 2012 ONSC 146
5 Michiels v. Kinnear, 2011 ONSC 3826 (ON Sup Ct Jus)
6 Rose v. Melanson, [1999] O.J. No. 512, at para 156 and 157
7 Supra note 5 paras. 157-170
8 Folland v. Reardon (2005), 74 O.R. (3d) 688 (C.A.), 2005 CanLII 1403 (ON CA) at para 61
9 2011 ONCA, 2011 Carswell Ont 13940, reversing 2010 ONSC 4508

http://www.lawpro.ca


www.lawpro.ca LawPRO Magazine    | Volume 11 issue 2 27

e&O PROgRAm

order, lawyers would have become vulnerable to claims by third

parties for breach of warranty of authority. The basis for these

claims would have been that the lawyer had no authority to act

for his or her client, because the client’s consent to the lawyer’s

actions was in some way not fully informed.

Cullity, J. found lawyer L liable for the attorney general’s costs

incurred in resisting the plaintiffs’ unsuccessful class action

certification application. Liability was found on the basis of breach

of warranty of authority. L’s clients, the class plaintiffs, alleged

that their lawyer failed to explain to them the costs consequences

of losing the certification application. Justice Cullity held that their

consent to L’s commencing the class action was not informed

consent, and was therefore no consent. 

The Court of Appeal disagreed. The defendant lawyer clearly did

have his clients’ consent to bring the action. If he failed to give his

clients adequate advice about the costs consequences should

they lose, they had a cause of action against L in negligence. A

defendant has no right to inquire into the legal advice given to the

plaintiff by the plaintiff’s lawyer. 

The Court of Appeal further reasoned that even if L had breached

his warranty of authority, the attorney general was not entitled to

substantial damages. The class plaintiffs were impecunious. If

L had proper authority to act for them, as a practical matter, the

attorney general could not collect his costs. The attorney general

could not be in a better position if L’s warranty of authority

were false.

Rule 57.07 had no application in this case. L’s conduct of 

the litigation was not criticized, and no Rule 57.07 issue was

raised before the judge presiding at the unsuccessful 

certification application. 

The Court of Appeal agreed that while the Court has inherent

jurisdiction to control its process, there can be no unfettered

jurisdiction to correct all wrongs.  

Tax lawyers

Lipson v. Cassels, Brock & Blackwell LLP 10

Perell J. dismissed the proposed Lipson class action claim

against the defendant law firm as statute-barred. The Court

held that their cause of action against the defendant law firm,

for allegedly providing negligent tax advice, arose when Canada

Revenue disallowed their charitable tax credits, not when their

litigation with Canada Revenue was settled. The defendant law

firm’s third party claim against a number of accountants and

another law firm was also dismissed. 

The would-be class plaintiffs (900 of them)

participated in a timeshare program operated

by the Athletic Trust of Canada from 2000-

2003. The class plaintiffs made a cash 

donation to purchase time shares, which

were then donated to the Athletic Trusts. The

participants received charitable receipts for

the value of their cash donations, and for the

value of the time shares donated to the Trust.

The defendant law firm prepared an opinion that Canada 

Revenue was unlikely to disallow the tax credits. It was understood

that the opinion would be made available to the promoters for

dissemination to the participants.

In 2004, Canada Revenue disallowed the plaintiffs’ tax credits

in their entirety. Many of the class members retained tax firm

Thornsteinssons LLP to contest Canada Revenue’s disallowance

of the tax credits. In 2008, a settlement was reached. Canada

Revenue allowed the tax credits insofar as the plaintiffs actually

donated cash. The donations reflecting the “lift” in the fair

market value of the timeshares were disallowed. 

The action against the defendant law firm was commenced in

2009. Justice Perell held that the action was statute-barred.

The plaintiffs knew or should have known of the facts giving

rise to their claims in 2004, when Canada Revenue disallowed

their claims. In concluding that the class members’ claims

were statute-barred, Justice Perell relied on Central Trust v. 
Rafuse Central Trust Co. v. Rafuse11; Peixeiro v. Haberman12,

and Nicholas v. McCarthy Tétrault.13 Justice Perell especially

relied on Central Trust v. Rafuse, where the Supreme Court of

Canada held that a mortgage lender’s cause of action against

the lawyers arose when the validity of the mortgage was first

challenged, NOT when the mortgage was first put on title, and

NOT when a court finally declared that the mortgage was void. 

Had the proposed class action not been statute-barred, Justice

Perell would have certified it, but with individual trials on the

issue of causation, reliance, and damages.

A notice of appeal has been filed.

Civil litigation lawyers

Litigation counsel are sued from time to time for allegedly conduct-

ing litigation in a negligent manner. In response to such claims, we

have in some cases successfully argued that the plaintiff’s action

never had a chance of success, or that the plaintiff failed to prove

that the lawyer did not meet the required standard of care.

10 2011 ONSC 6724
11 1986 CanLII 29 (SCC), [1986] 2 S.C.R. 147
12 1997 CanLII 325 (SCC), [1997] 3 S.C.R 549
13 2008 CanLII 54974 (ON SC), aff’d 2009 ONCA 692 (CanLII), leave to appeal to S.C.C. ref’d 2010 CanLII 12967 (SCC) 
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expert to that of the plaintiff’s expert. The plaintiff’s expert’s

evidence was criticized because: 1) he didn’t review the entire file,

just what the plaintiff provided to him; 2) his opinion was formed

with the benefit of hindsight; 3) he gave evidence as to causation

of the plaintiff’s loss, based on what the motions judge might have

done had H proceeded differently, which is impermissible. 

The court accepted the plaintiff’s expert’s evidence that if H

believed that a motion to amend was desirable, and that belief

was reasonable on the facts and circumstances as known to her

at the time, H was not negligent. It was not appropriate to take

into account the course the litigation took thereafter, and the

reasons for judgment on the summary dismissal action given one

year later, in deciding whether H met the standard of care at the

time. Litigation counsel do not have the benefit of hindsight when

making a decision; there is no reason why a court should judge

counsel’s actions with the benefit of hindsight.

Real estate lawyers

Walcott v. De Lucia17

The Court of Appeal dismissed the 

unrepresented plaintiff’s appeal from

Justice Perell’s judgment, which 

summarily dismissed the plaintiff’s action against lawyer D.

Walcott retained lawyer D to collect a $248,000 unsecured loan.

The debtors owned a property, but by the time D was retained, the

first mortgagee had commenced power of sale proceedings. The

property was subject to more than $1 million dollars in encum-

brances. D brought the notice of sale to the attention of his client,

who then instructed D to register a “lien” against the property;

D registered a notice of security interest, and suggested that his

client sue the debtors. 

Walcott retained litigation counsel for that purpose. About six

months after D’s retainer was terminated, the power of sale was

completed. The sale proceeds were insufficient to pay out the

first mortgagee. Walcott lost his entire investment. 

Walcott’s action against D was summarily dismissed. Walcott’s

loan was unsecured, so he was not entitled to a lien or security

interest. In any event, the security interest was discharged by

operation of law when the power of sale was completed.  

Walcott’s true complaint at the argument of the motion was

that D failed to advise him concerning the pending power of

sale. Walcott claimed that if he had been properly advised, he

would have paid out the first mortgagee, and subsequently

sold the property for enough money to recoup his entire outlay.

Justice Perell found, and the Court of Appeal accepted, that D

Gresham v. Rohaly14

This judgment contains a thorough discussion of

Combined Air Mechanical Services v. Flesch15

in the context of a legal malpractice claim arising

from the defendant lawyer’s alleged negligence

in prosecuting medical malpractice litigation. 

Lawyer R was retained to prosecute a medical malpractice suit

on behalf of the plaintiffs. He approached three physicians

seeking an expert opinion that the defendant physicians failed

to meet the required standard of care. He was unsuccessful in

obtaining an expert opinion from them. The defendant physicians

obtained an opinion that the level of operative and post-operative

care was well above the standard of surgical care in Ontario.

A second lawyer took carriage of the file from R. He obtained an

expert opinion that the plaintiffs did not have a meritorious claim.

The Greshams’ claim against the physicians was ultimately

dismissed without costs. 

The plaintiffs then sued R, who successfully moved for summary

judgment. Bondy, J. held that this case was one that fell within

the third category of case suitable for summary judgment, as

set out in Combined Air Mechanical Services, and that there

were no “genuine issues requiring a trial.”

The plaintiffs failed to adduce expert evidence that R was 

negligent, or that the physicians in the underlying action 

were negligent. R produced expert medical evidence that the

physicians in the underlying action were NOT negligent.

R satisfied the onus of showing that this matter would have “no

chance of success” if it went to trial. Once R made this case, the

burden shifted to the plaintiffs to prove that their claim “had a

real chance of success.” They failed to do so. 

Moore v. Hollingsworth16

This unreported judgment of the Ottawa small claims court

contains an excellent summary of the case law relating to the

standard of care required of litigation counsel. It contains 

especially strong statements that the conduct of litigation

counsel cannot be judged with the benefit of hindsight. 

Lawyer H represented M in litigation with M’s ex-business partner.

The gist of the claim was that H brought a motion to amend the

statement of claim for a third time on the day that one defendant

was scheduled to move for summary dismissal. The motion to

amend was allowed, but costs of $10,000 were awarded against

M. These costs formed the subject of the action against H.

M’s action against H was dismissed. Deputy Judge Bansie of the

Ottawa small claims court preferred the evidence of the defence

14 2011 ONSC 7652: Court File No. CV-08-12174, November 29, 2011. PDF copies available from debra.rolph@lawpro.ca
15 2011 ONCA 764
16 Court File No. Sc-07Sc101675-0000 (Ottawa Small Claims Court) – June 23, 2011; Costs award July 11, 2011. PDF copies available from debra.rolph@lawpro.ca
17 2011 ONCA 508, dismissing appeal from 2011 ONSC 649
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did in fact give Walcott a copy of the Notice of Power of Sale.

Walcott made no effort to negotiate with the first mortgagee to

pay out that mortgage. There was no evidence that Walcott

had the financial means to do so. There was also no appraisal

evidence that the property’s value was sufficient to pay out

Walcott and all prior encumbrances. 

There was no basis in law to fix D with responsibility for 

Walcott’s loss.

Lograsso v. Kuchar and Daffern18

McEwen, J. held that D and K, lawyers for the purchaser and

for the vendor respectively, owed no duty of care to Lograsso,

the vendor’s execution creditor.  

In 1992, Lograsso obtained a judgment against Reinhard Kliczka

for $30,000.00 plus $10,266.10 in prejudgment interest and

$467.35 for costs. He obtained a writ of seizure, and renewed

it from time to time.

In 2006, Kliczka sold a property. D communicated to K the exis-

tence of the writ late on the day of closing, just as registration was

taking place. To address the issue of the writ, K requested that

Kliczka attend immediately at his office, where Klickzka falsely

swore a statutory declaration that he was not the judgment debtor

described in the writ. This allowed the property to be sold free and

clear of the writ. By then, when post-judgment interest was in-

cluded, the value of the writ exceeded $162,000. Lograsso was

unaware of the sale, and received nothing. After learning of the

sale, Lograsso ascertained that Kliczka had no assets, as there

were no proceeds in excess of the amount required to discharge

the mortgage and pay closing costs. Lograsso then sued D and K. 

Lograsso’s claim against D, lawyer for the purchaser, was that D

knew or ought to have known that Kliczka filed a false affidavit,

given that Kliczka had an unusual name and that the parties

lived in a relatively small community. He contended D was 

negligent in failing to contact Lograsso to inquire about Kliczka’s

identity. Lograsso claimed that K, acting for the vendor, ought to

have made similar inquiries, and ought thereby to have deter-

mined that Kliczka’s affidavit (that is, his own client’s affidavit)

was fraudulent. 

Lograsso contended that K and D were not entitled to rely on the

provisions of the Land Titles Act and its Interpretation Bulletins,

because the amount of the writ of seizure exceeded $50,000

at the time of the sale. The Interpretation Bulletins allow for the

acceptance of an affidavit by a judgment debtor, where the

amount of the writ of seizure does not exceed $50,000. Where

the writ exceeds $50,000, an “unequivocal” statement from a

lawyer, that the vendor and the execution debtor are not the same,

is required. 

The court accepted the evidence of the defendants’ expert 

witnesses, Donald Thomson and Stephen Pearlstein, that the

$50,000 figure mentioned in the Interpretation Bulletins excludes

post-judgment interest. Therefore, Kliczka’s affidavit was 

permissible under the Interpretation Bulletin. The Land Registrar

in fact accepted his affidavit.

K followed the accepted procedure when acting for a vendor in

closing the real estate transaction. He obtained a name match,

then secured the necessary affidavit from his client, Kliczka. K

had no reason to disbelieve Kliczka’s sworn affidavit. The same

was true of D acting for the purchaser.

Furthermore, under common law principles, K and D owed 

Lograsso no duty of care. While it was foreseeable that negligence

on K’s and D’s parts could cause loss to Lograsso, there was no

“relationship of proximity” such that a duty of care could arise. 

No previous case held that a duty of care exists in these 

circumstances. The court declined to find a new duty of care. K

and D did not communicate with Lograsso before or during the

transaction; they did nothing to indicate to Lograsso that he could

rely upon them; they did not voluntarily assume responsibility to

Lograsso; and neither of their clients intended to confer a benefit

on Lograsso. It is impossible to disclaim or limit liability to the

third party as was done in Hedley Byrne itself.

More importantly, to find such a duty to a third party potentially

or actually places a lawyer in a conflict with the interest of his own

client. While fraud may be on the increase, this does not create

an additional duty of care where none exists in law. McEwen, J.

could not conclude that there was sufficient proximity between

the parties so that it would be just and fair to impose a duty of

care. Compensation was potentially available to Lograsso from

the Land Titles Assurance Fund.

Conclusion

No area of practice is immune from legal malpractice claims.

Some clients – personal injury clients, family law clients, and

others – have “buyers’ remorse” after entering into a settlement.

Other clients, sometimes through no fault of their own, have

suffered serious losses: The real “bad actors” are judgment-proof,

and the clients have no other potential source of recovery. Other

clients are unable or unwilling to take responsibility for their own

bad decisions. Sometimes, no one is to blame for the disappoint-

ing way in which the client’s litigation or transaction unfolded,

but the client wishes to shift some of the loss. Sometimes, the

lawyer has indeed failed to meet the standard of care, but a

limitation period has intervened or serious issues arise as to the

losses that the lawyer’s failure actually caused. LAWPRO has

seen all of these scenarios, and many more besides. �

Debra Rolph is director of research at LAWPRO.

18 2011 ONSC 5729; 2011 CarswellOnt 15187
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AvoidAClaim blog: 

The “go-to” source for 

information on frauds

against lawyers

practicePRO’s risk 
management program:
A multi-faceted range of channels and resources

In 2010 the recurring theme for LAWPRO’s practicePRO

program was fraud… and in 2011 it’s been the same

story. Although the AvoidAClaim blog – a major infor-

mation channel for the practicePRO program – has not

officially morphed into the “AvoidAFraud” blog, in practice

it’s not that far off.

Since inviting lawyers to forward suspicious emails to

fraudinfo@lawpro.ca, we have received a flood of

replies from more than 2,300 lawyers in Ontario and around the world. Based on this feedback, we posted more

than 100 fraud warnings in 2011 alone on AvoidAClaim blog. We provided fraudster names, copies of correspondence

sent by these fraudsters to lawyers, copies of “certified” cheques used to try and perpetrate the frauds, and even

copies of fake identifications – some of which are so real that they do not immediately cause second thoughts.

By tracking the location of the lawyers who’ve sent these emails, practicePRO was able to generate a map (below)

that gives a sense of just how widespread the problem of lawyer-targeted fraud is:
VALUE

IN
N

O
VATIO

N

25 (NJ)
34 (MA)
8 (CT)
1 (DE)
7 (VT)
7 (RI)
18 (MD)
8 (DC)

* based on approximately 
2,300 emails received 
since January 2011

Hawaii: 8

Mexico: 5

Argentina: 2

UK: 22

France: 1

Spain: 7

Holland: 5

Germany: 5

Italy: 2

Croatia: 1

Bulgaria: 1

Ukraine: 2

Turkey: 3

Slovakia: 3

Finland: 4

Norway: 1

Sweden: 1

Malaysia: 2

Hong Kong: 1

Australia: 6

New Zealand: 1

Bahamas: 1

Virgin Islands: 2

Fr. Polynesia: 2

mailto:fraudinfo@lawpro.ca
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The AvoidAClaim blog is but one of many channels used, and fraud but one of dozens of topics addressed by the practicePRO

team in its efforts to get lawyers to heed LAwPRO’s risk management message.

LAWPRO Magazine continues to be our flagship publication, with an emphasis in 2011 on lawyer-client communication, a

growing source of claims against lawyers. magazine content is archived on the practicePRO website and easy to find at 

practicepro.ca/LAwPROmagazine.

The LAwPRO webzine – our electronic, online magazine – focused on specific areas of practice, such as family law, wills and

estates law and litigation claims trends. we also were active in the social media sphere, using Twitter and Linkedin and as well

as submitting content to other blogs (notably sLAw, an online Canadian magazine for the legal community that draws readers

and contributors from around the world) to raise the risk management profile.

The following is a summary of the principal activities undertaken by the practicePRO and communications departments in

2011 to raise the profile of risk management among Ontario.

Print, electronic, and social media channels

Visits: 290,000

Visitors: 99,000

Resources downloaded: 329,000 downloads 

(up 15% from 2010)

Annual Review

Practice Tip Administrative 
Dismissals, Part 2: A follow up 

to Domenic Bellacicco’s popular

2009 article on how to avoid 

having your action dismissed 

for delay, and how LAWPRO can

help you if you find yourself in 

that situation.

Communications
Breakdown

is anyone listening? Poor com-

munication is the #1 cause of

claims at LAWPRO. This article

looked at how communications

claims can be prevented in various areas of practice. 

Lawyer incivility: The consequences: A look at how lawyer

incivility can result in claims.

Casebook: LAWPRO research director Deborah Rolph 

examined how a client’s obligation to communicate with

the lawyer has affected certain LAWPRO claims cases.

Practice Tip: A warning for plaintiff’s counsel to be alert to

Rule 48, which could see an action dismissed if certain

steps have not been taken in time.

Tech Tip: A look at how lawyers can use technology to

improve their communication with clients.

LAwPRO magazineVALUE

PRO
FESSIO

N
A

LISM

practicePRO website

Top 10 Downloads in 2011

sample Budget spreadsheet                                      10,194

Business Plan Outline                                                 5,763

e-Discovery Reading List                                             5,295

The Dangers of Metadata article                                4,866

general Retainer Letter Precedent                            4,431

LAwPRO Fraud Fact sheet                                           3,584

Capacity Assessment article by Judith wahl            3,486

Overview of Limitations Act, 2002                             3,465

Limitations Act comparison chart                              3,126

managing the Finances of Your Practice booklet     3,096

http://practicepro.ca/LAWPROMagazine
http://www.lawpro.ca
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LAwPRO webzine – Focus on litigation (march 2011)

• Trends: Why civil litigation accounts for the most malpractice claims in all of 

Ontario – greater than any other area of law – and the steps lawyers can take

to reduce the likelihood of a claim.

• Dealing with difficult judges: Justice Carole Curtis shared practical advice for

litigators who find themselves dealing with difficult judges.

LAwPRO webzine – Focus on family law (April 2011)

• Family law: still a risky business: A discussion of best practices for family law

lawyers to avoid future problems in an evolving legal landscape.

LAwPRO webzine – Focus on wills & estates law (August 2011)

• Landmines for lawyers when drafting wills: Making will-drafting errors – either because 

of poor communication, inadequate discovery or errors in law – is the single most common

issue in claims reported in this area of law.

• Casebook: Dementia and the conveyance of property: LAWPRO research director Deborah Rolph looked at a case that

deals with the question of whether a person with dementia may still be competent to convey his or her property.

LAwPRO webzines

practicePRO

key topics: 
Claims prevention

Avoiding fraud

Conflicts

Legal technology

Professionalism

Social media tips and dangers

LAwPRO CPD credit program

Through this initiative,

lawyers who participate 

in LAwPRO-approved CPD

programs can apply for a

premium credit of up to $100 off their

next year’s insurance premium.

number of programs eligible for CPD

credit: 208

number of lawyers attending CPD-credit

programs: 30,000

Presentations/LAwPRO CPD credit

social media channels

@LawPRO      
@practicePRO

Followers: 1,000 

Tweets: approx. 900 in 2011 on variety of topics 

ranging from upcoming deadlines, links to new 

articles & resources, company news, tech tips 

and practice tips, trends to watch, and more

AvoidAClaim Blog

Posts: 162 (100 on fraud-related news)

Visits: average of 8,500/month (300/day)

RSS feed subscribers: 470

Busiest day: 3,478 visits – Wednesday, July 27, 2011 (date

on which LAWPRO Alert on fraud sent to all Ontario lawyers

warning of fraud activity before long weekend in August)

VALUE

IN
N

O
VATIO

N

VALUE

SERVICE

Other LAwPRO staff
key topics: 

Real estate trends, claims, 
best practices

Family law issues

Succession planning

Civility

Commercial litigation

Total audience: 9,000+ 

Total presentations: 90 
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Reaching out 
in the wake of the
Goderich tornado

On August 21, 2011, with very little warning, a powerful tornado
hit the downtown core of Goderich, Ontario. The tornado, rated
as “F3” on the Fujita Scale, was the most powerful tornado to hit
Ontario in 15 years. One person was killed, 37 were injured, and
the town sustained at least $75 million in damage to property –
including several downtown buildings housing law firms.

On the Monday after the Sunday tornado, LAWPRO launched an
immediate emergency communications effort aimed at providing
support to lawyers affected by the crisis. Any time a law office is
damaged, significant issues arise, including: How will damage
to paper files and electronic equipment affect lawyers’ ability to
serve clients? How can lawyers best safeguard client confiden-
tiality after damage to a law office? How will the closure of key
facilities (the Huron County Courthouse in Goderich did not
resume full normal operations until February 27, 2012) affect
the progress of clients’ matters? Could the interruption of
lawyers’ practices prejudice clients in any way?

LAWPRO used many communication tools
to get practical advice into lawyers’ hands
quickly. Our TitlePLUS Goderich Tornado
Hotsheet helped real estate lawyers who
were trying to close deals in the face of
the unusual circumstances. We used our 
electronic newsletter resource (LAWPRO
Alert), our AvoidAClaim blog, Twitter, and
word-of-mouth (with the support of lawyers
local to the disaster, including Law Society
bencher Heather Ross) to direct lawyers to
resources such as practicePRO’s “Managing
Practice Interruptions” booklet, the American
Bar Association’s “After Disaster Strikes”
checklist, and contact information for the
Ontario Lawyers’ Assistance Program (OLAP)
and emergency recovery service companies.

Lawyers in the affected area said that the checklists reminded
them of things that might have slipped through the cracks, that the
timeliness of our resources helped them move forward and that
they were grateful that information had been provided so quickly.

number of books loaned: 100

Top 5 titles:

Flying Solo: A Survival Guide 

for Solo & Small Firm Lawyers

The Lawyer’s Guide to Buying,

Selling, Merging and Closing 

a Law Practice

The Lawyer’s Guide to Marketing

on the Internet 

Law Office Procedures Manual

for Solos and Small Firms

Google for Lawyers: 

Essential Search Tips and 

Productivity Tools

practicePRO Lending Library

need a speaker/presenter?

LAwPRO’s speakers’ bureau has speakers

available to talk to your conference, CPD

program, CLe event or law firm on a wide 

variety of topics related to both practice/

risk management and technology uses by

law firms and lawyers. 

To book a presentation for your firm 

or CPD program session, email 

dan.pinnington@lawpro.ca.
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managing risk: Rigorous underwriting
The 2011 policy year marked a period of fine-tuning for the TitlePLUS

title insurance program, now headed into its 15th anniversary year.

Rising building compliance-related claims costs in recent years

prompted our underwriters to make some underwriting changes

in 2010 that were deemed prudent for the program’s long-term

success. Subsequent additional underwriting changes implemented

in early 2011 have contributed to solid results for the TitlePLUS

program: The subscriber base remains stable at just over 4,700

lawyers and Quebec notaries, and policy sales rebounded strongly

in the last quarter of 2011. To date, 2012 results have outpaced

policy sales for the same period in 2011 – an encouraging trend.

As well, TitlePLUS consultants were successful in recruiting 362

new subscribers – that is, lawyers and Quebec notaries who opted

to become eligible to order TitlePLUS insurance for the first time

in 2011.

managing risk: screening applications
Fine-tuning underwriting is not the only way policy administrators

manage risk. Each individual policy application is carefully scrutinized

for red flags, and in some cases the lawyer-subscriber would not

even realize it, assuming the application passed. But the screening-

out of applications based on fraud potential saved the program

an estimated $861,000 in claims costs in 2011. Although no 

applications were rejected due to grow-op factors, two policies were

issued with special exceptions to address the presence of this type

of risk at a potential savings to the TitlePLUS program of close 

to $750,000.

seeing results: A downward trend in claims
Careful management of program risks has contributed to a 

consistent downward trend in claims numbers and costs since

2007. The claims that do arise regularly under the program tend

to be comparatively modest: The average indemnity payment on 

a TitlePLUS claim (based on claims closed as of December 31,

2011,) is $4,800, and 90 per cent of claims are resolved for less

than $10,000. 

TitlePLUs update

Fraud prevention

screening-out of applications 

based on fraud potential

saved the program
an estimated

$861,000 
in claims costs in 2011

Careful management of risks, claims 
paves way for TitlePLUs program’s future

on a TitlePLUs claim 

(based on claims closed 

as of December 31, 2011)

average 
indemnity 

payment 

90%

< $10,000

= $4,800

of claims are resolved for

+4,700 
lawyers and 

Quebec notaries

subscriber 
base }
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Diligent efforts help 
maximize recoveries

When deciding which recoveries to pursue,
LAWPRO counsel don’t overlook opportunities
to recover fairly modest sums. If the costs of
recovering a loss can be contained so that
the effort is reasonable when compared to
the potential and quantum for recovery, a
recovery effort is justified. There are many
ways to control recovery costs, including,
for example, by delegating appropriate
matters to our articling students, and/or
by having recourse to small claims court.

One class of recoveries that is often amenable to such efforts
is obtaining judgment for property tax arrears against vendors.
While recoveries in these cases tend to be limited to a few
thousand dollars, most cases are straightforward, and the sums
recovered all add up to savings for the program. 

For example, in 2011, a LAWPRO articling student handled the
following recovery.

When a TitlePLUS policyholder purchased a home in 2008, the
vendor claimed he had paid $2,100 toward 2008 property
taxes. Based on this information, the vendor was credited with,
and received from the purchaser, a credit of $680 for the tax
prepaid as of the closing date. However, in December 2009,
the new owner received a reminder notice that revealed there
were tax arrears for the property dating back to 2007. 

The policyholder made a claim under the TitlePLUS policy for
reimbursement of the arrears payment. LAWPRO sent multiple
demand letters to the vendor at his last known address. When
these failed to prompt a response, we took steps to confirm
that the address to which the letters had been sent was indeed
that of the vendor. LAWPRO then sued and in August 2011, was
awarded judgment against the vendor for approximately $5,500,
pre-and post-judgment interest, and the costs of the proceeding.
We then registered a writ that will permit us to collect on the
judgment when the vendor sells his current property.

TitlePLUs claims count and costs* 
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We continue to see a significant number of claims related to

building compliance issues broadly defined: 977 compliance-

related claims have been reported under the program since

2000. These 977 claims represented 23 per cent of the total

claims reported during the period, but accounted for 47 per

cent of claims costs ($15 million). The TitlePLUS underwriting

team continues to work on methods to better detect building

compliance risks before a policy is approved. 

As well, TitlePLUS claims personnel are focusing closely on salvage

opportunities and opportunities to recover costs in circumstances

where a previous property owner should be held responsible for

losses. In 2011, a multi-year effort to recover on two claims

with a fraud component led to a $700,000 recovery. Ongoing

subrogation efforts by TitlePLUS claims specialists have resulted

in an additional $75,000 in recoveries, most on building claims

and tax arrears claims.

The chart below illustrates the claims trends for the period

2000 to 2010.
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Tailoring marketing and subscriber support 
for maximum impact and efficiency

The consumer campaign
Consumer-focused communication efforts centered 

on a public awareness campaign aimed at educating

the general public about situations in which they could

benefit from the guidance of a lawyer. For details, see

Educating consumers about the lawyers’ role in real

estate transactions.

The professional campaign
Certain communications are carefully targeted to

specific professional audiences. Of the 100 live

presentations made in 2011, TitlePLUS personnel

delivered 72 to lenders and 28 to real estate agents.

TitlePLUS consultants are responsible both for 

attracting new business to the program and 

supporting current subscribers. Communication with

prospective and current subscribers takes a number

of different forms. More than 3,700 sales calls were

made to prospective subscribers, and the TitlePLUS

program sponsored, hosted or presented information

at 136 events attended by real estate lawyers across

the country in 2011. 

Support for existing subscribers is often provided

one-on-one, through “housecalls” to subscriber

firms. Nearly 1,600 such visits were made in 

2011. Housecalls are made to provide training, 

to troubleshoot problems, or to demonstrate 

technology to a subscriber.

Because TitlePLUS insurance policies are ordered by lawyers and Quebec notaries (or insurance intermediaries

in appropriate jurisdictions) but insure consumers and lenders, the TitlePLUS sales and marketing group carefully

target their communications to the various constituencies. So, LAWPRO has both a broad-based public awareness

campaign directed at the public, and a highly personalized program of direct contact with lawyers.

One feature that sets TitlePLUS title insurance apart

from most competitors in the market is the inclusion of

legal services coverage in all but a small range of policies.

In a nutshell, this coverage allows a policyholder who

believes that he or she has suffered a loss flowing from

a lawyer’s error or omission in providing legal services

in relation to a property transaction to make a claim

under his or her TitlePLUS policy rather than have to

file a claim against the lawyer to recover through the

lawyer’s E&O policy.

Historically, a certain proportion of claims reported under

the TitlePLUS program include allegations of problems

with legal services. For consumers, the TitlePLUS program

legal services coverage provides an added layer of 

protection not generally available from other insurers;

for lawyer subscribers, using  the TitlePLUS program

means they have potentially avoided claims, deductible

costs and associated claims levy surcharges levied under

an E&O program, depending on the approach in the 

jurisdiction of the mandatory legal malpractice insurer.

TitlePLUs legal services coverage 
reduces e&O claims against lawyers
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new sUBsCRiBeRs
signed up for TitlePLUs program 
for the first time in 2011
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For six years, LAWPRO has taken the lead role in a campaign that has
two goals: 1) to educate consumers about how working with a lawyer
can protect their interests, especially in real estate-related transactions;
and 2) in so doing, to raise the profile of the real estate lawyer in
communities large and small, thus supporting the real estate bar as
a whole. LAWPRO views this as an access to justice issue as the real
estate bar is often pivotal to the supply of legal services in non-
urban communities.

In 2011, this consumer-oriented education campaign centered on the
need for a lawyer in two types of transactions: when consumers take out
a line of credit; and when they decide to buy or sell a house themselves
(without a real estate agent) to take advantage of changes to the
MLS system. 

These efforts resulted in coverage in close to 100 newspapers and
broadcast outlets across Canada, with an audience reach of more
than 7.7 million Canadians. 

Supplementing these proactive efforts were several
articles that also emphasized the lawyer’s role in
protecting consumer interests in different types of
transactions. These articles, used by community
newspapers, realtors and other professionals on
blogs and websites, addressed topics such as
changes to the MLS system, liability implications of
taking out a line of credit, issues to consider when
buying cottage property, the importance of building
permits, and issues to consider when buying a condo. More than 200
papers, websites and blogs with an audience reach of just under nine
million carried these stories.

Further exposure was achieved through advertising: More than 160
TitlePLUS ads appeared in 31 publications in 2011.

Educating consumers about the 
lawyers’ role in real estate transactions
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A new website: TitlePLUs.ca revamped in 2011

To support its visibility with both consumers and 

lawyers the TitlePLUS program launched a new website 

in September 2011. 

With new features and intuitive drop-down menus, the

website has many tools and resources for lawyers, law

firm staff, consumers and other stakeholders.

The TitlePLUS department actively promotes the important

role of real estate lawyers on the new website by explaining

that TitlePLUS title insurance is only available through

lawyers, and by giving more prominence to the “Locate a

Lawyer” feature. The new design incorporates all the key

information that attracted readers to its predecessor, 

including helpful FAQs and access to resources such as

the Real Simple Real Estate Guide.

A new feature are the risk management tools, such as

sample, retainer and reporting letters, available through

the Resources tab on the TitlePLUS website.
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Corporate citizenship: 

An evolving new LAwPRO mandate
in may 2011, the LAwPRO Board adopted a Corporate social Responsibility (CsR) statement that is based

on four principles: a commitment to provide a healthy workplace, respect for the environment, support

for the legal community, and support for the larger community in which we live and work.

The following is a summary of how LAwPRO fulfilled its role as a responsible corporate citizen in 2011.

Green Committee:

• spearheaded education campaign in support of 
building landlord’s Zero Waste Program;

• organized series of noon-hour screenings of Planet Earth for employees;

• organized information session on community supported agriculture featuring a local
organic farmer.

Corporate activities:

• reduced power consumption by more than 50 per cent by moving to virtual server
technology; also recycled decommissioned server;

• completed move to fully paperless application filing process with elimination of 
pre-populated application forms;

• developed plans to reduce use of printed reports, replace aging equipment with 
energy efficient models – to be implemented in 2012.

2 Respecting the 

environment through 

initiatives that meet dual

mandate of being stewards

of both the environment and

the bar’s financial resources. 

In addition to supporting an employee-
led Green Committee, we have an active
program of reducing paper waste and 
developing technology solutions that 
result in a paper-reduced environment. 

• developed policies, training and education to support January 1, 2012, implementation
of Accessibility for Ontarians with Disabilities Act;

• provided about $100,000 in funding for professional
and academic development among our 130+ employees; 

• recognized 18 long-service employees who had 5+ years
service with LAWPRO; 

• encouraged employee participation in diverse range 
of professional organizations representing finance/
accounting, insurance, legal, IT, human resources 
and communications sectors;

• Health & Safety committee held 3 meetings, 
validated existing policy framework, and received 
updates on facilities inspections.

1 Providing a healthy

and rewarding 

workplace through:

• policies & practices that respect diver-

sity, promote inclusion & fellowship;

• providing opportunities for profes-

sional growth through education and

service; and

• promoting health, safety and wellness.

A healthy, safe and rewarding workplace is
fundamental to any organization’s success.
LAWPRO ensures that its human resources
policies and procedures are current and
consistent with applicable and evolving
legislation and regulation. We also support
a health and safety and a wellness com-
mittee, provide funding for employees’
professional and educational development,
and recognize long-service through an
employee recognition program.

2011 HIGHLIGHTS

2011 HIGHLIGHTS
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• raised more than $13,000 (matched by the company) for a total donation of
$26,000 to five employee-selected charities. Employees also participated in
charitable causes such as the Cancer Society’s daffodil campaign, the Movember
campaign, toy drives, and a feed the homeless campaign, among others;

• met and briefed key government officials and representatives of our regulator,
the Financial Services Commission of Canada (FSCO) on LAWPRO concerns with
use of contests by other title insurers to induce title policy sales. Also continued
to meet with MPPs in their ridings to raise awareness of connection between a
healthy real estate bar and access to justice for consumers;

• strengthened ties to bar and title associations in Canada and U.S.A.: hosted/
sponsored two special events in conjunction with American Bar Association
meetings held in Toronto: helped sponsor National Conference of Bar Presidents
and hosted meeting of ABA’s Law Practice Management section;

• completed translation into French of all insurance materials for the primary errors
& omissions program.

Advancing role/reputation of lawyers; fostering access to justice

• provided corporate support for the following organizations with legal-related
mandates: LEAF, Ontario Legislative Internship Program, AJEFO (association
of French-speaking jurists), and University of Toronto Law School;

• supported public awareness campaign focused on educating consumers about
lawyers’ role in protecting public’s interests in real estate & other transactions. Two
media campaigns based on results of TitlePLUS-commissioned polls generated
media coverage in close to 100 media outlets and reached about nine million
consumers. One poll tested consumer awareness of changes to Multiple Listing
Service (MLS) and focused on how important lawyers are when consumers opt to
buy or sell without a real estate agent; a second poll revealed low level of consumer
understanding of implications of home equity lines of credit, with messaging
focused on how lawyers can help consumers who opt for HELOCs.

CLE/CPD support

• LAWPRO CPD Credit program: Approved 208 programs attended by 30,000 lawyers
who claimed more than $514,000 in CPD credits (up significantly from $244,000
in 2010);

• delivered 90 presentations/speeches on claims & risk management-related topics
at conferences, CPD events & law firms;

• co-chaired Law Society/OBA annual Solo & Small Firm Conference for 6th year;

• assisted Law Society in finalizing model file retention policy for large law firms;

• helped develop area of law-specific file retention guidelines for real estate and
wills & estates bar;

• helped promote CBA Conflicts of Interest Task Force promote its Conflicts Toolkit.

Outreach

• developed law school student outreach plan that included presentations
to law schools in Toronto & Ottawa, promotional campaign to introduce
students to risk issues and risk management, and preliminary work on
special issue of LAWPRO Magazine for law school students.

Lawyer wellness

• provided links to wellness resources on website; continued to dedicate section
of LAWPRO Magazine to coverage of lawyer wellness issues and initiatives.

3 Fostering the legal 

community through: 

• support and/or sponsorship of legal-related

causes that advance the role/reputation of

lawyers & foster access to justice (including

causes supported by the bar);

• support of CLe and other activities that lead

to the bar’s enrichment & foster ties to the

legal community; and

• support of lawyer wellness. 

More than 30 of our professional-level employees are
actively involved on boards, committees and task
forces of a variety of legal-related organizations. We
regularly help organize CLE/CPD conferences and
events; we speak at these events, as well as to indi-
vidual firms on a wide variety of risk/practice 
management topics. These kinds of activities not only
help us gain a better understanding of the bar’s needs,
but also ensure that our risk management messages
are getting heard. Our LAWPROCPD Credit program
encourages ongoing learning in the “soft” skills.
Through a proactive public awareness campaign, we
educate consumers about the value of using a lawyer
in real estate and other transactions – and in so doing
support the real estate bar and access to justice in
smaller communities. 

4 supporting the broader

Canadian community through:

• support for employee participation in 

charitable causes;

• support  for the insurance industry;

• dialogue with government & regulatory 

bodies to represent bars’ interests (and 

related interests of consumers);

• expanding our range of materials in both official

languages and other languages as needed.

LAWPRO employees are encouraged to be active
volunteers and fundraisers. We also encourage them
to participate in organizations representing the
professional liability, title and general insurance
sectors. A proactive government relations program
ensures the voice of lawyers, and the interests of their
clients, are heard in legislative and regulatory circles,
on topics where LAWPRObelieves it can bring insights.
To serve the needs of our multi-lingual audience,
while also respecting our commitment to cost-
containment, we provide all mandatory insurance
program materials in both English and French and
other materials in selected languages as needed.
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Financial results explained
inCOme sTATemenTs

A net premiums: 

$109.7 million
Net LAWPRO revenues in 2011 stood at

about $109.7 million, about $9 million

more than in 2010.

An increase in the 2011 base premium

to $3,350 per lawyer, and in the number

of lawyers insured under the program are

major factors affecting the net premium

figure for 2011. Excess premium revenues

were on budget while TitlePLUS premiums

were slightly lower than forecast.

B net claims: 

$101 million
Net claims appear at first glance to be up

significantly from 2010. But a refinement

of LAWPRO’s actuarial model in 2010

contributed significantly to the release of

more than $18 million of claims reserves

(pre-tax) that year, making the net claims

number lower than it would otherwise

have been.

Factors affecting the net claims expense in

2011 included a decrease in the discount

rate (the rate applied to funds set aside to

pay for unresolved claims that takes into

account rates of return in investment mar-

kets) that added more than $10 million

to claims costs; a higher claims count in

2011 (2,468 claims compared to 2,231

in 2010); and increased costs associated

with resolving claims. Offsetting these 

increases was a decrease in the funds

needed to pay prior years’ claims as some

unresolved claims from previous years are

closing for less than projected, including

TitlePLUS claims.
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A number of factors will continue to 

affect LAWPRO’s ability to meet Board-

set MCT targets: 

1. planned changes in the way the MCT is

calculated could result in a significant

decline in the MCTs of all insurers –

without the companies themselves

making any changes to their underlying

business. LAWPRO expects this new

method of calculating MCT will put

significant pressure on the company’s

ability to meet its MCT targets in the

coming years;

2. new international financial reporting

standards are expected to have a major

impact on how insurance companies

treat funds held in reserve to pay for

claims in the future.* 

To maintain its MCT (which requires 

LAWPRO to have a proportionate amount

of capital beyond what is just needed to

pay the year’s claims), LAWPRO needs to

add about $5 to $7 million to its equity

every year. In other words, as each year’s

claims are added to our claims liabilities

our capital also has to grow by the relevant

proportionate amount.

There are two ways to do this: By having

net income on the income statement or

other comprehensive income through un-

realized gains. It is very difficult to predict

the latter. Therefore, it is important that

in most years, LAWPRO budget to expect

a net income in the millions of dollars.

The company’s return on investment (ROE)

in 2011 was five per cent compared to 10

per cent for the previous year. Since 1995,

LAWPRO’s average ROE has been 9.07

per cent. �

* As of the end of 2011 the cost of current and previous

year claims that are not yet resolved stood at just under

$408.7 million. 

C general expenses:

$17.5 million
Expenses to operate LAWPRO came in $1.5

million less than expected and represent

only about 19 per cent of overall costs

compared to industry averages of closer

to 30 per cent. 

Year-over-year general expenses are up

$1.2 million or six per cent. Effective 

internal controls and a concerted effort

by our employees to control costs where

possible contributed to bringing expenses

in under budget.

D investment income:

$21.9 million
Investment income was up only $2.7 

million compared to 2010. Difficult and

often unpredictable investment markets,

the need to reinvest maturing investments

at lower rates and the need to take a write-

down of about $2.7 million on some 

securities (because of a change in the

way new accounting rules under IFRS

treat even a temporary investment loss)

resulted in a relatively flat result for 

investment income.

e net (loss) income: 

$8.7 million
Net income of $8.7 million is above

budget of $5.5 million; higher claims costs,

offset by stable investment returns and

lower-than-budgeted expenses contributed

to this result.

F Comprehensive income:

$8.6 million
A positive net income result of $8.7 million

helped offset a slight loss of $0.1 million

in other comprehensive income resulting

from small losses in investments in our

surplus portfolio as of year end 2011. 

Total comprehensive income – an impor-

tant barometer of a company’s stability 

– was $8.6 million for 2011. As a result,

the equity that our shareholder has in the

company increased by that amount to just

under $168 million – tangible proof of the

viability and financial strength of the invest-

ment that Ontario lawyers have in LAWPRO.

key benchmarks
As a result of these solid financial results,

LAWPRO continues to meet or exceed the

Minimum Capital Test (MCT) benchmarks

set by our regulators. 

The company’s MCT for 2011 stood at 220

per cent, down slightly from 226 per cent

at the end of 2010. This MCT level helps

LAWPRO to absorb a degree of financial

adversity and weather coming changes in

accounting and regulatory rules that could

adversely affect our financial results going

forward. Although well above the 185

per cent minimum MCT set by LAWPRO’s

regulator (FSCO), the 2011 MCT of 220

per cent is at the lower end of the preferred

220 to 230 per cent range that LAWPRO

Board and management believe is 

appropriate going forward.

http://www.lawpro.ca


Return undeliverable Canadian addresses to:
LAWPRO • 250 Yonge Street • Suite 3101, P.O. Box 3 • Toronto, Ontario  M5B 2L7

www.lawpro.ca

Additional professional
liability insurance

www.lawpro.ca/excess

Risk management
www.practicepro.ca

Title insurance
www.titleplus.ca

Printed on recycled paper. This product can be recycled.

http://www.lawpro.ca
http://www.titleplus.ca/
http://www.titleplus.ca/
http://www.practicepro.ca/
http://www.lawpro.ca/insurance/Insurance_Type/Excess.asp
http://www.practicepro.ca/
http://www.lawpro.ca/insurance/Insurance_Type/Excess.asp
http://www.lawpro.ca



