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1. Introduction

Lawyers often act for or deal with clients who are difficult. Dealing with a difficult client is
one of the most challenging parts of legal practice and requires care, attention and planning.
This analysis assumes that you have decided to act for this client and that you have identified
the client as a difficult client.

Difficult is, of course, a relative term, that is, who is seen as a difficult client may be a
function of the area of law you practice in, or the other clients you act for. Often clients are
seen as difficult in comparison to the other clients in the lawyer's practice. Also, there's no
doubt that the personal traits of the lawyer affect the lawyer's ability to deal with difficult
clients. Some of us are just more folerant than others. Some lawyers have a rescuer fantasy,
which may increase the number of difficult clients they represent, and may affect the way in
which they represent the difficult client.

As well, some lawyers have decision-making authority about the clients they represent, and as
a result, have control over which clients they act for. Obviously, this allows a lawyer to act
for fewer difficult clients, or even perhaps no difficult clients. However, that is not the case
for most lawyers.

2. Why should you be concerned about the Difficult Client?

The difficult client is a very hard customer to satisfy. They can be frustrating, demanding,
even upsetting. They can ignore your advice. They can treat you badly, or (even worse) treat
your staff badly. They can be unhappy with the progress of the case, no matter how hard you
have worked or how good the results are. In short they can be unreasonable.

The difficult client is more likely to do the three things that distress lawyers most:
e The difficult client is more likely to not pay the lawyer.
e The difficult client is more likely to complain to the Law Society about the lawyer.
e Thedifficult client is more likely to sue the lawyer for negligence.

It is important, in dealing with the difficult client, to protect yourself at all times, and to
protect yourself at the same time that you are trying to serve your client.
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3. The Basic Three Steps of your Involvement with the Difficult Client
a. Whether or not to Act for the Difficult Client

Lawyers can, under certain circumstances, refuse to act for a particular client. This is less
difficult for lawyers who practice in large urban centres, where the client can usually find
another lawyer, and is less difficult for lawyers who restrict their practice to certain areas
of law.

With time, the lawyer can fell in the first interview if the client is going to be a difficult
client (this is known as trusting your instincts). Often, the lawyer can even tell on the
telephone that the client is likely to be a difficult client. This possibility is an added incentive
for making your own appointments with new clients (rather than allowing the secretary to
make your appointments), so that you have the opportunity to speak to every new client
yourself on the telephone before they come in to see you. You might also consider not even
offering a consultation to a client you assess as a difficult client in the initial telephone
contact.

These are some questions to ask early in your contact with the client that will help you to
identify a client who may be a difficult client:

¢ AmTI the first lawyer dealing with this particular problem for you?
¢ How many lawyers have you consulted or retained about this problem?
¢ Why did you leave your previous lawyer(s)?
e Who are your previous lawyers?
e Can I talk to your previous lawyer(s)?
¢ What stage is this problem at (particularly if the problem is in litigation)?
e What are your expectations about the resolution of this problem?
e What are your expectations about time to conclude?
e What are your expectations about result?
e What are your expectations about cost?

b. How to deal with the Difficult Client during the Retainer:
5 Tips to Stay Sane and Stay in Practice

i. Understand your role

Your role as lawyer is usually pretty straightforward, but may appear to be less clear with a
difficult client. Your role is to analyze a given situation and offer a solution to the problem
presented, or a means of achieving the goal the client has presented. Sometimes, there are
several possible solutions or means, all of which should be offered fo the client. Don't forget
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that "do nothing" is always a possible solution (although that solution may have outcomes that
are unacceptable to the client). The lawyer’s role then is to advise on the consequences of the
different courses of action. It is the client's job to make decisions about which course of
action to follow, not the lawyer's. After dll, it is the client's life, or the client's business, or
the client’s estate, or the client's litigation.

Some categories of difficult clients (dependant clients, for example) are often totally
unwilling to make decisions about their legal issues and want the lawyer to do that. DO NOT
DO IT. Let some other influential person in their life help the client with the decision. Your
job is to help the client understand the choices.

ii. Protect Yourself Throughout

Document everything you possibly can, including telephone calls, voice mail messages and e-
mail messages. The verb “document” means “to record in a document; to provide with citations
or references to support statements made"! Confirm the client's instructions to you in
writing, and confirm your instructions to the client in writing. It is also necessary to include,
in writing, the possible consequences of various courses of action the client may be

contemplating.

If you deal with this client or their work electronically, save messages and instructions in your
usual way as part of the permanent record of the file (which may be electronic or on paper).
The difficult client has a way of turning on the lawyer more often and with more damaging
consequences than other clients.

Documenting (in this context) means recording sufficient details to assist you in a future
disagreement. The record you make is not of any use if there are insufficient details to
assist you. This means recording at least the following:

e the client's name,

¢ the file name,

e who the contact was with,

¢ the date of the contact,

¢ the nature of the contact (telephone call, meeting, voice mail, e-mail, etc.),

¢ how long the contact took,

¢ the details of the contact (who said what, including what the lawyer said), and
e any instructions given (by the client or by the lawyer) during the contact.

! Katherine Barber, ed., The Canadiah Oxford Dictionary, Toronto: Oxford University Press. 1998. p.
409.
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Practice management software programs can make this task less cumbersome and more
reliable than scraps of paper the lawyer scribbles on.

It may also be wise to discuss the advice you give this client with a colleague, including
discussing the fears you have about the client.

In notes of meetings or conversations with the client, be sure to record the information and
advice you gave the client, not only the information the client gave you. Where there is a
dispute between lawyer and client, this area may, in fact, be the biggest area of
disagreement, and is also among the least documented. In litigation between the lawyer and
the client, where there is disagreement about the information provided or the legal advice
given to the client and that advice is not documented, courts have often preferred the
evidence of the client on this issue.

Practice management software is undoubtedly the most powerful tool for keeping track of all
the work that has to be done on a legal matter. The two most widely used practice
management products - Amicus Attorney (www.amicusattorney.com) and TimeMatters
(www.timematters.com) - are powerful law-office specific tools that allow you to collect and
organize information around a single matter. These “practice management systems” contain,
in one database, almost all the information you need to handle files and run a law practice.
They provide functionality that was often found in separate, software programs, including
time and billing accounting, automated document generation, document management. When
used properly, a practice management software unifies all the data about a client, potential
client or matter into a single point of reference. You can instantly and easily see, in one place,
every letter, e-mail, appointment, to do and so on.

iii. Be Calm, Be Patient, Be Clear

Do not let the difficult client turn you into the difficult lawyer, or the unhappy lawyer, or the
depressed lawyer (or worse, the yelling lawyer, the drinking lawyer or the swearing lawyer).
It will require more patience than usual to deal with this client. If you find you are becoming
the difficult lawyer, perhaps it is time to transfer the file to another lawyer.

Be explicit, and be very clear with the client, about everything. The more information given to
the client in writing, the less likely there will be misunderstandings. It is also advisable to
give the client this information early on in the retainer. Included are examples of information
given to clients early on, to help avoid conflict in the retainer (see schedules attached,
Administrative Information for New Clients and Billing information for New Clients, which
clients are asked fo read in the reception area before they meet with lawyers in this law
firm).
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Be clear with the client about the expectations you have of the client regarding the client's
treatment of you and treatment of your staff.

Be sure the client understands whom to deal with on which issues (for example, who to call to
get certain information, when they need to speak to the lawyer, when they can deal with
staff). Many difficult clients want to deal only with lawyers, which is expensive, not very
efficient and not often necessary (see Managing Expectations, below).

iv. Include your Staff in the Plan for the Client

Make sure the staff understands the risks of acting for a difficult client, so they can behave
in ways that minimize those risks. Usually, the staff will easily be able to identify the
difficult client. The staff may have identified this client as a difficult client before the
lawyer. Make sure the staff is dealing with this client the same way that the lawyer is,
especially in terms of documenting contacts, instructions or information.

Also, difficult clients are often much more difficult with the staff then they are with the
lawyers. Trust your staff and believe them when they describe the client's behaviour. Deal
directly and promptly with the client about bad or inappropriate treatment of the staff, to
ensure that the client understands what the staff's role is in their retainer, and more
importantly, o ensure that the behaviour is not repeated. . Never let the difficult client
treat your staff poorly or abusively. No client is more important than your staff. Institute a
zero tolerance policy on abusive behaviour tfowards staff.

v. The Lawyer's Job is Managing Expectations

Often clients are difficult for lawyers to deal with, at least in part, because they have
unrealistic expectations about the services you will provide, or the outcomes you can achieve
for them. Some clients’ expectations or goals are totally outside the realm of what legal
services could ever achieve. It is important to identify, as early as possible, what the client's
expectations are in retaining a lawyer to deal with this particular issue. Consider asking the
client to reduce their expectations to writing, or at least, have a frank, early discussion with
the client about their expectations.

Clients' unrealistic expectations take many forms, but fall into the following general
categories:

e expectations about service;

e expectations about time to conclude;
e expectations about result;

e expectations about cost.
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Many difficult clients have very high service expectations. If the client has service
expectations which are impossible to meet (e.g., phone calls always returned by the lawyer
within 15 minutes, or performing all of the work for free) be clear from the outset that you
cannot provide that level of service or that kind of service, and that perhaps the client should
find a lawyer who can (good luck to them). If the client has service expectations which are
unrealistic, or very expensive (dealing only with the lawyer, or having all work done only by the
most senior lawyer) be clear with the client as to whether or not you can meet that
expectation, or whether another kind of service will be provided. It is especially important to
bill clients with high service expectations frequently and regularly, so they can understand
the cost of those expectations.

Clients who are unlikely to be successful in achieving their goals need to be told that clearly
and explicitly from the start of the retainer, or at the earliest possible moment in the
retainer. It is far more important to be honest with the client who cannot achieve their goal,
than it is with the client who can.

Clients are far more interested in honest and clear information about the cost of legal
services that at any time in the past. The introduction of technology to the billing process
has also changed clients’ expectations and their tolerance. The difficult client is also a client
who is likely to be unhappy about fees. Again, it is advantageous to ensure this client is billed
frequently and regularly, and is provided with as much detail as possible.

b. Know When to Fold - Ending your relationship with the Difficult
Client

It is not possible o satisfy all clients. In some lawyer-client relationships, there comes a
time when the client no longer has confidence in the lawyer's advice or strategy, and that is
the time to suggest that the client find another lawyer. With the difficult client, this may
occur due to the client's unhappiness with the results. Know when to leave the file. If you
cannot make the client satisfied with the progress of the work you are doing, or with the
service you are giving, it may be time to let another lawyer try. If you are transferring an
active file, you need to ensure that the client is not disadvantaged, and that all material
needed to allow the client to move forward with the matter is released (even if the client
owes the lawyer money).
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4. Categories of Difficult Clients
a. Angry/Hostile

This client is unhappy before they retain a lawyer, and will continue to be unhappy. They
usually cannot get at the person who is making them unhappy (the other side of the case), in
order fo tell them about it, but they can get to their own lawyer. As a result, often the
angry/hostile clients will visit this anger on their own lawyer (and on the staff). This is
known, in psychological circles, as transference. This is very unpleasant for the recipient of
this anger, and is not an appropriate basis for a professional relationship.

If you could help this client reach the stage where they are not angry, the client may no
longer be a difficult client. However, it may not be possible to get the client to the stage
where they are not angry. Besides, that is the job of a therapist. And in certain of these
situations, recommending the client see a therapist is the right course. But it is possible to
get the client to understand that the lawyer is not the proper place for the outlet of this
anger, that the lawyer works for the client and that the lawyer will not tolerate that
treatment. Be clear about this the first time the client expresses that anger to you, or you
will not easily be able to prevent it in the future.

This client requires a clear firm hand from the start. Be clear with the client about what
level of expressed anger is acceptable for you (it may be “none”). Be clear about the
treatment of your staff. This client seems to particularly visit their anger on those weaker
(your staff). If you tolerate this client's outbursts, they will continue, and likely increase.
You cannot change the fact that they are angry or hostile, but you can require that they not
visit that behaviour on you or on your staff. Remind this client that this is a business
relationship and that you work for them.

b. Vengeful/with a Mission

This client is a variant of the angry/hostile client. This client has come to you to accomplish a
specific purpose, which purpose may have very little to do with the legal issues you were
consulted about. They may actually be angry/hostile, but may not show this behaviour at all
to the lawyer. The client is often focused on this purpose and quite tenacious. They have a
strong personal sense of justice (and injustice) and will want to feel that your work for them
has produced justice. They are also result-oriented in a way that may skew your ability to
help them. If the lawyer is unable to achieve the specific result the client seeks, there will
be trouble.

Often, they look for a lawyer who will share their definition of justice and the feeling that
they have been wronged. This is a dangerous path for a lawyer to follow, even if you agree

Dealing with the Difficult Client
Carole Curtis



that the client has been wronged. Lawyers should not be personally invested in the outcome
of a client's case. Yet the vengeful/with a mission client will specifically seek a lawyer who is
not indifferent about the outcome. They want a lawyer who “believes” in their cause.

Be very cautious in even agreeing to act for this client. This retainer is fraught with
problems. Some vengeful/with a mission clients want to take steps that are problematic for
the lawyer, highly inappropriate or even illegal. Some vengeful/with a mission clients are also
secretive/deceitful/dishonest clients (see below). Remember that lawyers can be taken
advantage of by unscrupulous clients. This is another retainer in which it is advisable to
reduce to writing all instructions given (from both sides).

Also, although this client wants "justice”, they are often unwilling fo pay for the kind of
service required to satisfy their definition of justice. Be sure tfo bill this client regularly and
frequently.

c. Over-Involved/Obsessed

This client is related to the vengeful/with a mission client. This client may be focussing all
their time and energies on the legal matter you are helping them with, often to the exclusion
of all other matters in their lives. They are often needy, dependant and want a lot of
attention. They want to see and read everything possible about their case. They are obsessed
with collecting the paper their case produces, and often have binders or file folders full of
material about their case. Ensure that they get copies of everything possible regarding their
legal matter. The lawyer might also provide them with the legal research (the actual cases) if
there is research done for their matter. This client may do their own research, as well.

The over-involved/obsessed client may be extremely well organized and have all the material
regarding their case in an easy to access system. Or, they may be disorganized and the
material may be virtually inaccessible. The over-involved/obsessive client will often provide
copious written material to the lawyer, with the expectation that the lawyer will read it all.
If an unreasonable (or impossible) amount of material is provided, fry to get the client to
identify what portion of it is essential for the lawyer to read (either by suggesting you can
read a fixed percentage of it (40% of it, say) or you can spend a fixed amount of time (for
example, 1 hour) reading it). Also, try to get the client to organize the material in whatever
format is helpful to you (order of importance, chronological order, pleadings separate from
correspondence, lawyers' letters separate from other correspondence). Remind the client
that they pay for the time taken by the lawyer to organize material that is not organized, so
it is in their interest to organize it first. Also, the over-involved/obsessive client likes it
when the lawyer gives them homework related to the case, as it helps them to feel connected
to the work that the lawyer is doing.
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Like other difficult clients, the over-involved/obsessed client should be billed regularly and
frequently, so that they have realistic expectations about the cost of their matter and the
affect that their particular style of dealing with it has on that cost.

c. Dependant

This client has spent much of their life being dependent on others, in one form or another,
and intends to continue that level of dependency with the lawyer. In part, this client is
unwilling to take responsibility for their own lives and for their own decisions. This client will
have surrounded themselves with others who are quite willing to be the decision-maker for
them, and as a result, may have become even more dependant, and nearly incapable of making
their own decisions.

Offten the client merely transfers this dependency from someone else to the lawyer. This is
not the right place for the lawyer to be. The lawyer's role is not to be the decision-maker,
but rather to be the advisor about the choices available to the client. The dependant client
will steadfastly refuse to make a decision, insisting that the lawyer do it.

It may suit some lawyers to be the decision-maker for the client, but it is a path fraught with
problems and is not a path the lawyer should follow. When the results of the decision do not
please the client, the lawyer will be blamed. Lawyers becoming the decision-maker for a
dependant client is a no win situation.

Encourage the client to involve a trusted advisor (other than the lawyer) in the process.
Encourage the dependant client to come to meetings with you accompanied by the trusted
advisor. Let the advisor be the person the client depends on. If that person helps the client
to reach decisions then the lawyer is better protected and better able to perform the proper
role.

The dependant client will be dependant throughout the retainer, and often difficult to advise
and keep focused. This client requires a fair bit of patience on the part of the lawyer. Also
this client requires that much of the lawyer's dealings with the client, including advice, be
reduced to writing so that the client can consider the recommendations in an unhurried
atmosphere and in a context where they can consult other trusted advisors. It is also good
practice to confirm this client's instructions in writing.

d. Secretive/Deceitful/Dishonest

This client's behaviour may run through a spectrum of behaviour, in which the client may
exhibit only one aspect of the behaviour, or may move through the various phases. Secretive
behaviour may be that which is that is merely suspicious (but unproven). The results of
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deceitful behaviour may be reparable. However, dishonest behaviour may require the lawyer
to end the retainer. Often the lawyer will not identify the behaviour or the severity of this
behaviour until the client has moved fully into the dishonest category.

The client who is only secretive may have misunderstood the importance of openness and
honesty in the lawyer-client relationship. Or, this client may have something o hide. The
lawyer's level of concern about secretive behaviour will vary directly with the nature of the
retainer. But the lawyer should never allow the client's inclination towards secrecy to prevent
the lawyer from asking all the questions needed to properly do the work.

If the client has actually been deceitful or dishonest with the lawyer, this is a good reason to
end the retainer. Once the lawyer learns of the deceit or dishonesty, it is unlikely the lawyer
can feel confident in the future with that client. The outcome of dishonesty on the part of
the client is an easier circumstance to handle than the secretive or deceitful client. It may
be that the lawyer can continue o act for the secretive or deceitful client. But the lawyer
needs fto be very careful about being involved under circumstances where you cannot be
confident that the client is telling you everything you need to know in order to properly do
your job. Lawyers have run into difficulty when they have been taken advantage of by
unscrupulous clients.

f. Depressed

The client who is depressed is not merely someone who is sad or unhappy: this is someone with
clinical depression who has become withdrawn, passive, lethargic, unable to engage, perhaps
even paralyzed in their day-to-day lives. Clinical depression can lead to an inability to perform
even the most normal of tasks (e.g., returning phone calls). This client will be difficult
because they may not be able to engage with the legal process sufficiently to properly
instruct a lawyer. This is most problematic for the client who is involved in litigation, and who
must respond to court documents in a time frame. However, the depressed client can also be
a problem for lawyers in situations that do not involve litigation.

Similar to the angry/hostile client, the best step is to try to get the client some professional
help so that they can move away from being depressed, and become better able to instruct
their lawyer. If you could help this client reach the stage where they are not depressed, the
client may no longer be a difficult client. However, it may not be possible to get the client to
the stage where they are not depressed. And clearly, this is the job of a therapist.

If this client will not get help and wants to continue to be your client, you must document
carefully the recommendations and advice you give the client. Put your advice in writing, and
ask the client for clear written instructions. If you cannot get written instructions from the
client, confirm the client's instructions to you in writing. If you cannot get any instructions,
you may need to close the file, telling the client, in writing, that you will not take any further
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steps on their behalf and that you will close the file in 30 days, absent specific instructions to
proceed. It is advisable to be specific with the client about the consequences of this step, if
there are consequences for the client.

g. Mentally IlI

The client who may be mentally ill is a particular challenge for the lawyer. Do not confuse a
mental illness with the ability to instruct counsel. There are clients with mental iliness who
are capable of instructing lawyers. The lawyer must be satisfied that the client can properly
instruct counsel. But the test for taking those instructions must be broad enough to ensure
that clients are not denied access to lawyers merely because they are difficult, change their
positions, or are hard to follow. This client may be less predictable than other clients and
may change their instructions often, even regularly. As a result, the lawyer should confirm
those instructions in writing and should ensure the instructions are fresh and still valid before
acting on those instructions.

h. The Difficult Client with the Difficult Case

The difficult client with the difficult case is usually also the client who has totally unrealistic
expectations about their case. Those unrealistic expectations may be about the outcome of
the case, but this client often has unrealistic expectations that touch every aspect of the
case, including the cost, the length of time involved, the importance of their case, and the
kind of service the lawyer can provide. This client needs to hear, right from the first
meeting, what the likely outcome will be. It is always advisable, also, o put bad news in
writing, particularly to this client.  This client may also need fo hear that information
repeatedly.

h. The Client who is Unwilling to Accept/Follow/Believe the Lawyer's
Advice

To some extent, almost all clients fall into this category. In fact, clients often come to
lawyers to determine the consequences of actions they have already taken or paths they have
already decided to take. Many clients are just unwilling to follow or accept the advice their
lawyers give. Sometimes this makes them difficult clients, and sometimes it does not.

Be clear with these clients about exactly what your advice is. Reduce it to writing, including,
where possible, the likely outcome of following the advice and the outcome of rejecting the

advice. If they choose not to follow it, at least they do so knowing the consequences.

There are lawyers who will refuse to act, or to continue to act for the client who does not
follow their advice.  This seems too rigid a position to adopt as a general rule. The better

13

Dealing with the Difficult Client
Carole Curtis



path is to use your judgment about that kind of decision, reserving the decision to end the
retainer for client who rejects or ignores advice that has consequences that are very serious.
Lawyers may see their role as assisting the client with their legal problem, no matter what
decisions the client makes about the conduct of that problem. After all, it is the client who
will have to live with the consequences (not the lawyer).
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