INSURANCE BIZ

Inquiring
minds
want to
know:
Does title insurance bring benefits to the
primary professional liability program?
We all know that notwithstanding the rise
of title insurance in Ontario, claims arising
from real estate practice are still a large
(and in many years, the largest) exposure
for the primary professional liability program
that LAWPRO provides for the Law Society’s
lawyer-licensees (the “E&O program”). We
have explored why in other articles and
settings. For example, consider the fact that
title insurance is less uniformly used in
commercial transactions. Also, the ambit of
traditional title insurance does not necessarily
overlap exactly with the scope of a real
estate lawyer’s duty of care – the realm of
lawyer’s negligence will normally cover
some exposures that fall outside the scope
of title insurance.
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But the opposite also applies: in some cases
title insurance covers losses that the E&O
program would not cover. A review of the
fraud exposure in real estate transactions
demonstrates how this works, and how
title insurance can and does benefit the
primary program.
Title insurance will typically protect against
the invalidity of title due to fraud or forgery.
That means, for example, where the fraudster
impersonates the landowner in order to
obtain a mortgage (and the proceeds thereof),
title insurance will usually come to the
rescue of the innocent lender for whom the
lawyer was acting. If the lawyer in acting for
his/her lender-client fell below the standard

of care (for example, did not ask for identification and/or did not spot glaring red flags
in the transaction), it is to the benefit of
the E&O program that a title insurer cover
that loss.1
However, the essence of a good fraud is not
getting caught. So, when the customary
standard of practice for real estate lawyers
is applied in some cases, the lawyer acting on
both sides of a residential mortgage may
not be held responsible under the law of
negligence for failing to catch an identity
theft in progress: the fake ID was too good
and the fraudster too accomplished in
impersonating the true landowner. In this
case, it is great that the lender is protected by

Title insurers in Ontario have entered an agreement with the lawyer-licensees of the Law Society, wherein they agree to indemnify and waive subrogation, except in cases of fraud or gross negligence.
LAWPRO has previously reported on this arrangement: “Title insurance: not the panacea solicitors had hoped for” (LAWPRO Magazine, December 2010) available at practicepro.ca/LawPROmag/
title_insurance_casebook.pdf. Otherwise, such costs could yet end up in the E&O program.
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the title insurance, but it isn’t necessarily a
benefit to the E&O program, as it was not
exposed anyhow.
What about the impact of value fraud? In
most cases value fraud is not covered by title
insurance. Remember that in a value fraud,
the title to the mortgage, or the binding of the
security on the land, is good – the property
just isn’t worth as much as the lender was led
to believe, causing the lender to advance more
money than the available security (i.e., the
value of the land) could justify. However, it
is certainly an issue of potential lawyer
negligence, once again, if there were red
flags that the lawyer for the lender should
have spotted.
Title insurance with legal service coverage is
where the benefits to the primary program
can really start to add up. Here we mean legal
service coverage that covers an error or
omission in providing legal services for the
transaction for which liability is imposed by
law, without any caveat that the error must
affect the title to the property or the right to
the use and enjoyment of the property. Where
such caveats affect coverage, it is much less
clear that a value fraud would be covered.
Consider the following scenario that
LAWPRO experienced in recent years. The
insured lawyer had acted for the lender-client
on many mortgage transactions. For some of
them, the lawyer had purchased TitlePLUS®
title insurance with legal service coverage and
for some, title insurance with other insurers
or no title insurance. Once many of the
borrowers defaulted and enforcement
proceedings were commenced, it became
clear that the original loan transactions were
not as the lender had been led to believe and
the lender was not going to be able to recover
the monies owing due to the true (lower)
value of the properties. Fortunately for
the insured lawyer, and the E&O program,
enough of the loss was borne by the TitlePLUS program under legal service coverage
that the part left to the E&O program could
be absorbed without opening as many E&O
claims and without hitting the insured’s $2
million aggregate for the year. It is important
to remember that the mortgages effectively
bound the subject properties, so title was
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good. But the insured’s failure to warn the
lender-client about various issues (to the
extent that the insured was communicating
directly with the lender at all) gave rise to
exposure under the negligence standard of
care. So, the million dollar loss absorbed by
the TitlePLUS program was a benefit for
the E&O program. Given that legal service
coverage without the caveats described
above is not widely available, it is unlikely
this exposure would have been removed
from the E&O program if the lawyer had
bought other title insurance.

But while we acknowledge that title insurance
can bring benefits to the E&O program as
a whole, don’t forget that its widespread
adoption has also given rise to claims for
failing to recommend title insurance in
certain circumstances. Such claims were
unheard of in Ontario before the last decade
or so. The fact that the law of negligence
continuously evolves is greatly to the benefit
of the public whose interests need protecting
as the environment changes. ■

Kathleen Waters is President and CEO at LAWPRO.

Cybercrime and fraud:
don’t be a victim
On a daily basis, LAWPRO hears from lawyers who are
being targeted by cyber criminals and others trying to
commit various types of fraud. While many lawyers
spot these frauds and avoid them, some fall victim
and suffer trust account losses, sometimes in the
hundreds of thousands of dollars. As part of its
claims prevention efforts, LAWPRO has created
resources to help lawyers understand and avoid
cyber risks and fraud.
The “Cybercrime and law firms” issue of LAWPRO
Magazine describes the cyber dangers that threaten
lawyers and details the steps firms can take to protect
data and bank accounts from cyber-attacks. It provides
practical advice about the proper use of passwords
and how to avoid phishing scams. It also contains
dozens of easy-to-implement “Quick tips” that
will help you secure your devices and systems.
The issue is available at practicepro.ca/magazinearchives
for download.
LAWPRO’s popular Fraud Fact Sheet (practicepro.ca/fraud) explains how bad cheque
scams and real estate frauds work. It also lists the common red flags for these frauds,
provides tips about how to avoid them, and explains who to contact if you have a
file that raises suspicions. Download the Fraud Fact Sheet at practicepro.ca/fraud
or to obtain hard copies for your lawyers or staff, please contact Tim Lemieux at
practicepro@lawpro.ca
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